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5- 2-72 Filed Complaint. Issued Summons. 

6- 2-72 Filed Dft. Interrogs. to Pltff. First Set. 

6- 2-72 Filed Answer. Dft. Demands Trial by jury. 
6 "12-72 Filed Notice of Motion. Res Summary Judgment 

ret. 6/20/72. 

8- 1-72 Filed summons with marshals ret. Served 

Harold Faggen by Jennie kodriguez on 5/11/72. 
9 “12“72 Filed pltff's affidavits & notice of motion 
summary judgment ret., 9-26-72. 
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1-12-73 


1-12-73 


1-12-73 


1-22-73 

1-29-73 


Filed memo-endorsed on deft's motion filed 
6-12-72 summary judgment: This motion for 
summary judgment is denied. After extensive 
oral argument, I have concluded that there 
are issues which must be decided at trial. 

I also have concluded that this case should 
be tried as soon as possible & this, in ac¬ 
cordance with the memorandum of December 20, 
1972 from Judge Levet to Chief Judge Edelstein. 
I assign this case for trial to Judge Levet. 

So ordered. Ryan, J. 

Filed memo-endorsed on pltff's motion for sum¬ 
mary judgment filed 9-12-72: same endorsement 
as entered on deft's motion filed on 6-12-72 
for summary judgment. 

Filed deft's notice for a trial by jury of the 
issues raised by deft's counterclaim b pltff's 
reply thereto. 

Filed pltff's replys to deft's counterclaims. 
Filed def's affidavit & show cause order ret. 
before Ryan, J. on 1-30-73 at 9:00 A.M. 

RM. 2203. RE: Promissory notes. 
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2-5-73 Filed pltff’s affidavit & notice of cross-motion 
before Ryan, J. on 2-8-73 to amend complaint. 
2-8-73 Filed deft's notice of appeal to the USCA from . 

the order entered on 1-12-73 denying deft's motion 
for a mandatory injunction. Mailed copy to 
Powers & Gross. 

2-8-73 Filed undertaking for costs on appeal in the sum 
of $250.00 by the Fireman's Fund, National Surety 

Corp. 






COMPLAINT 


UNITED STATES DISTRICT COURT, 
SOUTHERN DISTRICT OF NEW YORK. 


titan Group, Inc., 

against 
Harold Faggen, 


X 


Plaintiff , 


Defendant . 
-X 


Plaintiff, by its attorneys. Powers and Gross, for 
its verified complaint against the defendants, alleges 
as follows: 


Jurisdiction 

1 - This action arises from securities fraud as a 
result of a transaction closed on December 2, 1968 for 
the acquisition by plaintiff. Titan Group, Inc. (herein¬ 
after called "Titan"), of the capital s- ck of four 
affiliated corporations owned by the defendant Harold 
Faggen. These corporations consisted of Harold Faggen 
Associates, Inc., Actuarial Tabulating Corp., Employee 
Fund Services Corp. and Fund S & E Corp. (hereinafter 
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collectively called the "Faggen Companies") , all of whose 
issued and outstanding capital stock was owned by defend¬ 
ant Faggen. Plaintiff Titan paid an aggregate of 
$5,500,000 principal amount of 4% Convertible Installment 
Notes due 1978, and $42,440 in cash and other notes, in 
exchange for all of the capital stock of the Faggen Com¬ 
panies, and an employment contract with defendant Faggen, 
based upon misrepresentations of material facts and omis¬ 
sions of material facts hereinafter specified. Said mis¬ 
representations and omissions were part of a scheme to 
defraud Titan, which was in violation of the Securities 
Exchange Act of 1934, Section 10(b) thereof (15 U.S.C. 
78(j)) and Rule 10b-5 (17 C.F.R. 240, 106-5) promulgated 
by the Securities and Exchange Commission thereunder, 

and in further violation of the securities laws of New 
York. 

2 - This Court has jurisdiction of this action un¬ 
der Section -27 of the Securities Exchange Act of 19 34 
(15 U.S.C. 78(aa)). 

3 - The jurisdiction of this Court is further based 
upon diversity of citizenship in that: 

(a) Titan is a publicly-owned corporation organ¬ 
ized and existing under the laws of Delaware, and maintains 
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its principal executive offices at 222 Executive Park, 
Louisville, Kentucky. 

(b) The defendant Faggen is a citizen of the State 
of New York, and 

(c) The amount in controversy, exclusive of inter¬ 
est and costs, exceeds $10,000. 

FIRST CAUSE OF ACTION 


4 - As of December 2, 1968, Titan acquired all of 
the issued and outstanding stock of the Faggen Companies 
in a joint transaction under which an aggregate of 
$5,300,000 in 4% Convertible Installment Notes due Novem¬ 
ber 1, 1978 (hereinafter called the "Notes") and $42,440 
in cash and other notes were transferred to the defendant 

Faggen, with the following principal amounts of the Notes 

* 

paid for the respective Faggen Companies: 


Company 

Harold Faggen Associates, Inc. 
Actuarial Tabulating Corp. 
Employee Fund Services Corp. 
Fund S & E Corp. 


Principal Amount of Notes 
$3,960,000 
1 , 000,000 
500,000 
40,000 
$5,500,000 


TOTAL 


7a 


COMPLAINT 

Payments of the principal of the Notes commence on 
November 1, 1974. 

(a) Defendant Faggen has transferred a minor por¬ 
tion of the Notes to certain relatives and associates, 
but upon information and belief, has continued to effec¬ 
tively own and control all of the Notes and any rights 
arising thereunder. 

(b) Titan has, since the issuance of the above de¬ 
scribed securities, paid all notes which became due, 
made all interest payments accruing thereon, and has per¬ 
formed or complied with- all of the terms and provisions 
of such securities and the underlying contracts relating 
to their issuance. 

5 - In order to induce Titan to issue the foregoing 
described securities to defendant Faggen, Faggen caused 
to be prepared a selling memorandum on the Faggen Com¬ 
panies containing a statement of "Net Income - Pre-Tax" 
preceding the date of acquisition by Titan, adjusted to 
the accounting conditions (accrued basis) which would 
prevail after the acquisition of the Faggen Companies. 

(a) A copy of such selling memorandum is annexed 
hereto as Exhibit I, and the statement of historical 
"Net Income - Pre-Tax" is contained on the fourth page 
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(denominated Exhibit A) of such memorandum, showing an 
aggregate "Net Income - Pre-Tax" of the Faggen Companies 
of $571,262 for 1968, $451,885 for 1967, $490,754 for 
1966 and $380,802 for 1965. 

(b) Said memorandum represents "As shown in Exhibit 
A attached, net profit before tax has been growing at a 
compound rate of approximately 15 percent a year" (Exhibit 
I, page 3). 

6 - Plaintiff Titan is informed and believes that 
the Faggen Companies did not earn the amounts stated in 
the selling memorandum for the years listed therein, did 
not grow at the represented "rate of approximately 15 
percent a year", and that the "Net Income - Pre-Tax" of 
the Faggen Companies was substantially and materially 
less than the amounts shown in the selling memorandum for 
each of the years stated. 

7 - Plaintiff is informed and believes that the "Net 
Income - Pre-Tax" of the Faggen Companies was overstated 
to the following extent: 
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Year 

Represented 
Net Income 

Actual Income 
(Approximate) 

Overstatement 

(Approximate) 

Percentage 

Overstatement 

1965 

$380,802 

$297,000 

$ 84,000 

28% 

1966 

490,754 

328,000 

163,000 

49% 

1967 

451,885 

254,000 

198,000 

78% 

1968 

571,262 

442,000 

129,000 

29% 


* 


8 - Rather than growing at the represented rate of 
15 percent a year, the actual net income of the Faggcn 
Companies fell substantially between 1966 and 1967, was 
not growing at the represented rate and was erratic and 


undependable in nature. 

9 - The management and members of the Board of Di¬ 
rectors of Titan received a copy of such selling memoran¬ 
dum prepared by the defendant Faggen prior to issuing 
the Notes, cash and other notes in exchange for the cap¬ 
ital stock of the Faggen Companies, and relied upon such 
memorandum in setting the price for the Faggen Companies, 
i. e. capitalizing the misrepresented 1968 pre-tax earn- 
ings of $571,262 at an approximate multiple of 10 times, 
and issuing $5,500,000 principal amodnt of the Notes and 
$42,440 in cash and other notes, in payment for the mis¬ 
represented earning power of the Faggen Companies. 

10 - Since the date of the acquisition of the Faggen 
Companies, their "Net Income - Pre-Tax" has never attained 


G 
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the level represented for 1968, or for any of the prior 
years, and the pre-tax income of the Faggen Companies 
has been barely sufficient to cover the annual interest 
burden of $220,000 paid on the Notes. 

11 - The net asset value of the Faggen Companies 
was, as of the date of acquisition, no more than approxi¬ 
mately $1,200,000 and as a direct result of the false and 
misleading selling memorandum relied upon by Titan, Titan 
has paid excess consideration of approximately $4,350,000 
in valuable securities and cash, has made approximately 
$660,000 in interest payments, and has paid defendant 

4 

Faggen approximately $175,000 in wages under an employ¬ 
ment agreement entered into as part of the joint trans¬ 
action described above, and also paid substantial home 
office overhead for the Faggen Companies. 

12 - Defendant Faggen knowingly prepared the false 
and misleading selling memorandum, and his actions con¬ 
stituted and included (i") the making to Titan of misrep¬ 
resentations, and material omissions, as to material 
facts, (ii) the engaging in devices, schemes and arti¬ 
fices to defraud, and (iii) the engaging in transactions, 
practices and a course of business which operated as a 
fraud and deceit upon Titan. 
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13 - The defendant, directly or indirectly, by means 
of instruments of interstate transportation or communica¬ 
tion in interstate commerce and of the mails, induced 
Titan to pay him monies and to issue the Notes, in ex¬ 
change for the capital stock of the Faggen Companies, 
all in violation of Section 10(b) of the Securities Ex¬ 
change Act of 1934, and Rule 10b-5 promulgated thereunder, 
and the laws of New York. 

Need for Equitable Relief 

14 - As a result of the wrongful and deceptive 1 acts 
of the defendants, plaintiff Titan is entitled to have 
the above described transaction rescinded, and to have 
returned to it, all consideration in cash and securities 
paid to the defendant Faggen in connection therewith. 

15 - Titan hereby tenders to the defendant Faggen 
the return of all the capital stock of the Faggen Corn- 
panic , against the return to Titan of the Notes, inter¬ 
est payments received thereon by Faggen to date and all 
sums received by Faggen under his employment agreement 
given in connection with such transaction. 

16 - The business and affairs of the Faggen Compan¬ 
ies have been maintained separate and apart from the 
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business of Titan, all of the books and records of the 
Faggen Companies are separate and in the possession of 
the defendant Faggen, as are its accounts, properties 
and other operating assets, which can be readily identi¬ 
fied and returned in full, with cash adjustments for 
loans to and withdrawals from the Faggan Companies. 

17 - Unless Faggen and his associates are enjoined 
during the pendency of this action from selling, pledging 
or otherwise transferring the Notes, the relief prayed 
for herein will become a nullity before this Court can 
hear or determine the cause of action, and Titan will 
suffer irreparable injury. Plaintiff Titan has no ade¬ 
quate remedy at law. 

Second cause of action 

18 - Titan repeats and realleges the allegations 
contained in paragraphs 1 through 17 of the First Cause 
of Action, as though incorporated in full herein. 

19 - In an attempt to determine the precise amounts 
by which the "Net Income - Pre-Tax" for the years 1968, 
1967, 1966 and 1965 was overstated by the defendant in 
his selling memorandum. Titan attempted to obtain the 
original books and records of the Faggen Companies for 
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the period 1965 through 1968, and for the succeeding cal¬ 
endar year 1969, consisting of the general ledger, account¬ 
ing work sheets, and other financial data necessary to 
reconstruct the "Net Income - Pre-Tax" of the Faggen Com¬ 
panies, in accordance with generally accepted accounting 
principles, for the period prior to their acquisition by 
Titan. As sole stockholder of the Faggen Companies, Titan 
is entitled to possession of all such books and records. 

20 - Notwithstfinding oral and written demand made 
upon the defendant and his agents, who continue to have 
dominion and control over its corporate records, the de¬ 
fendant has caused his former employees and other agents 
to refuse to make such material freely available to Titan. 
Titan has been able to reconstruct such net income for 
prior periods only from partial records recently obtained 
from defendant Faggen. 

21 - Under the provisions of the related agreements 
of sale by which the Faggen Companies were acquired by 
Titan, and specifically under paragraph 4.2 of each of 
the agreements, each bearing the date December 2, 1968, 
the defendant Faggen, as seller of all the capital stock 
of each Faggen Company covenanted and agreed as follows: 
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"Seller will, upon request, do such other 
and further acts as may be necessary in the 
opinion of Titan's counsel * * * to protect 
the property of the Company, to aid in the 
prosecution and defense of other litigation or 
proceedings in connection with the business of 
the Company prior to the date hereon [December 
2, 1968], all without further consideration 
but at the expense of the Company. The Seller 
[defendant Faggen] agrees to cooperate and to 
use Seller's best efforts to have the * * * 
other employees of the Company cooperate with 
Titan at its request and expense after the 
date hereof in endeavoring to effect the col¬ 
lection of all receivables and other items ow- 

• 

ing to the Company * * * and in connection with 
any other actions, proceedings, arrangements 
or disputes involving the Company and/or Titan 
based upon contracts, arrangements or acts of 
the companies which were in effect or occurred 
on or prior to the date hereof." (Insertions 
supplied.) 
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22 - In addition to violating Titan's rights as sole 
stockholder under applicable state law, the defendant 
Faggen has breached the foregoing express covenant con¬ 
tained in each of the four agreements for acquisition of 
the Faggen Companies, in that he has failed and refused 
to cause the above described financial information to be 
furnished in full to Titan. Upon information and belief, 
Faggen has further instructed his accountant, Joseph 
Warren, who has possession of substantial portions of 
such information, to withhold such information from Titan, 
notwithstanding Warren's continued employment as the ac¬ 
countant for the Faggen Companies, prior to and since 
their acquisition by Titan. 

23 - The foregoing violations of Titan's rights as 
sole stockholder and of the contracts for the acquisition 
of the Faggen Companies also constitutes a further viola¬ 
tion by the defendant of Section 10(b) of the Securities 
Exchange Act of 1934 and Rule 10b-5 promulgated there¬ 
under, in that the continuing concealment of material 
facts represents a continuation of the scheme to defraud 
Titan, alleged in the First Cause of Action of this Com¬ 
plaint. 
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24 - Unless the defendant is required by court or¬ 
der to surrender and transfer or cause the transfer of 
the above described records and financial information, 
the plaintiff Titan will be irreparably injured and will 
be unable to adequately reconstruct its certified corpo- 
rate financial statements for prior periods in compliance 
with its disclosure obligations under the federal securi¬ 
ties laws. Plaintiff Titan has no adequate remedy at 
law. 

25 - Titan has incurred and will continue to incur 
substantial accounting and legal fees as additional 
money damages resulting from the scheme to defraud here¬ 
inabove alleged, aggregating at least to $100,000. 

Wherefore, plaintiff respectfully requests the fol¬ 
lowing relief: 

(a) That Titan have an Order of Rescission against 
defendant Faggen requiring him and associates under his 
control to deliver for cancellation $5,500,000 principal 
amount of 4% Convertible Installment Notes due 1978, to¬ 
gether with all interest payments received to date 
thereon, $42,440 in cash received and all salary received 
by Faggen under his employment contract and reimbursement 
of home office overhead incurred by Titan, against the 
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return to defendant Faggen of all of the issued and out¬ 
standing capital stock of the Faggen Companies and their 
approximately $1,200,000 in operating and net cash as¬ 
sets adjusted as of December 2, 1968, with interest on 
the cash retained by defendant Faggen since 1968 at the 
rate of 7 1/4% per annum from the date of each payment 
thereof; or in the alternative, that Titan have an award 
in damages for all losses suffered in the aforesaid 
transaction with Faggen; 

(b) That defendant Faggen be required to promptly 
surrender, or cause to be surrendered, to Titan all.of 
the books, memoranda, working papers and other financial 
and accounting data of the Faggen Companies for the years 
1969, 1968, 1967, 1966 and 1965 not heretofore surrendered 
to Titan; 

(c) That an order be entered enjoining the defend¬ 
ant Faggen from seeking to accelerate the maturity of or 
enforce or collect upon any of the 4% Convertible Install¬ 
ment Notes due 1978 of Titan held by him and his asso- 
ciates, and enjoining him and his associates from sell¬ 
ing, pledging or otherwise transferring such Notes, pend¬ 
ing the hearing and disposition of this action; 
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(d) Damages be assessed against the defendant Fag- 
gen for all of the accounting and legal expenses hereto¬ 
fore or hereafter indurred by Titan, and any other sup¬ 
plementary money damages suffered in connection with the 
scheme to defraud set forth in the complaint, and the 
continuing concealment of the material facts thereof; 

(e) An order awarding such other and further relief 
to the plaintiff as shall be just and proper in the prem¬ 
ises. 

Dated: April 27, 1972 

POWERS AND GROSS 

By LAWRENCE M. POWERS, ESQ. 

Attorneys for Plaintiff 

« 

(Verified by Robert James Frankel, April 26, 1972.) 


M 
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(Confidential) To A. Frank 

(Illegible) 

Harold Faggen Associates, Inc. was organized in 1956 
to take over the business started by Harold Faggen during 
the latter paart of 1946. 

Harold Faggen Associates, Inc. and several related 
organizations function primarily as consulting actuaries 
to multi-employer pension funds, welfare funds, supple¬ 
mental unemployment funds, etc. 

As shown in Exhibit B, attached there are 143 clients, 
most of which have been clients continuously for more 
than ten years. 

The staff consists of 33 persons and is being ex¬ 
pended as rapidly as competent experienced persons can 
be found. The stability of the staff is demonstrated 
by the fact that only seven employees have been on the 
staff for five years or less. Sixteen employees have 
been on the staff for ten years or longer. 

The Corporations occupy the ninth floor of a fire 
proof building at 853 Broadway. The floor contains ap¬ 
proximately 6,000 net feet. It is expected that an addi¬ 
tional 3,000 square feet on the eighth floor will be oc¬ 
cupied within the near future. The space on the eighth 
floor is vacant and a lease is being negotiated. 
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Harold Faggen Associates# Inc, owns a number of 
pieces of IBM unit record equipment and leases an IBM 
3b0 Model 20 Computer. The present system uses cards 
but two disc drives are on order and delivery is expected 
within the next few weeks. 

Since we are in constant touch with many trade 
unions# we have undertaken the task of programming a com¬ 
pletely automated union office. A very substantial client 
has already been obtained and we expect the fees from 
this client to be sufficient to pay all development costs. 

Since we have both actuarial and computer capacity# 
we are in the process of programming completely automated 
pension plan calculations for small and medium size em¬ 
ployers. We expect to provide these services to stock 
brokers, accountants and lawyers only. The availability 
of packaged pension plan services at very reasonable 
prices will enable stock brokers to service the pension 
plans instead of leaving them for the insurance companies. 
It will also be possible for the thousands of accounting 
firms throughout the country to service their clients 
with pension fund advice as tne Ostheimer Division of 
Peat# Marwick# Mitchell services their clients. 
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The profit potential interest in our operation 
makes it possible for us to achieve any reasonable goal 
we set, while, at the same time, absorbing the additional 
costs involved in developing new programs. As shown in 
Exhibit A attached, net profit before tax has been grow¬ 
ing at a compound rate of approximately 15 percent a 


year 
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(EXHIBIT A) 


/let Income - Pre-Tax 
Adjusted to basis which will • 
prevail after acquisition 

(excludes investment income) 

Fiscal Years Ending In: 


. 

1965 

1966 

1967 

1968 

• 

iarold Faggcn . 

Associates,. Inc. (June 30) 

$253,357 

$367,087 

$332,192 

$430,536 

\ctuarial Tabulating 

Corp. (March 31) 

59,878 

60,976 

59,201 

65,806 

Inployce Fund Services 

Corp. (Sept. 30) 

32,767 

27,891 

• 

25,252 

29,104 

• 

?und S & E Corp. 

(June 30) 

* • 

4 J 


. • < 

10,476 





* w 

iarold Faggen, 

Personal (Dec. 31) 

34,800 

34,800 

35,240 

35,260 

... 

•• Totals 

$380,802 

$490,754 

$451,885 

$571,262 


EXHIBIT I 







24a 


ANSWER. 

UNITED STATES DISTRICT COURT, 

SOUTHERN DISTRICT OF NEW YORK. 

Defendant, by his attorneys, Sheib, Shatzkin & 
Cooper, for his answer: 

Jurisdiction 

1. Denies each and every allegation contained in 
paragraph 1, except admits that pursuant to contracts 
executed on or about December 2, 1968 plaintiff acquired 
the capital stock of four corporations (described in the 
complaint as the "Faggen Companies") owned by defendant 
individually or as trustee and defendant's promissory 
note for $42,400, in exchange for which plaintiff deliv¬ 
ered to defendant convertible installment promissory 
notes in the aggregate principal sum of $5,500,000 bear¬ 
ing interest at 4% per annum, $40.00 in cash and a note 
in the principal sum of $42,400, and that simultaneously 
therewith the plaintiff entered into an employment con¬ 
tract witn defendant. 

2. Denies each and every allegation contained in 


paragraph 2. 
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AS TO THE FIRST CAUSE OF ACTION 


3. Denies each and every allegation contained in 
paragraph 4, except admits that $40.00 in cash, a prom¬ 
issory note in the face amount of $42,400 and convertible 
4% notes whose*principal face amounts aggregated 
$5,500,000 were delivered to defendant on or about De¬ 
cember 2, 1968 with the following principal amounts of 
promissory notes delivered in consideration for the re¬ 
spective Faggen Companies: 


Company 

Harold Faggen Associates, Inc. 
Actuarial Tabulating Corp. 
Employee Fund Services Corp. 
Fund S & E Corp. 


Principal Amount 
of Notes 

$3,960,000 

1 , 000,000 

500,000 

40,000 


Reference is made to the said notes for the provision as 
to when principal is payable. 

4. Denies each and every allegation contained in 
paragraph 5, except admits that in or about the first 
week in October 1968 defendant delivered to plaintiff a 
hand-written memorandum; Exhibit 1 of the complaint pur¬ 
ports to be a true copy of said memorandum but contains 
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variations therefrom and defendant respectfully refers 
to the memorandum for its contents. 

5. As to the allegations in paragraphs b, 7 and 8, 
defendant respectfully refers to the memorandum referred 
to in paragraph 4 hereof for the statements contained 
therein and affirmatively alleges that all of the state¬ 
ments contained in said memorandum were true and correct 
in all material respects and in all other respects denies 
each and every allegation in paragraphs 6, 7 and 8. 

6. Denies each and every allegation in paragraph 
9/ except denies that he has knowledge or information 
sufficient to form a belief as to whether management and 
members of the Board of Directors of plaintiff received 

a copy of the memorandum referred to in paragraph 4 above. 

7. With respect to the allegations contained in 
paragraph 10, the defendant respectfully refers to the 
financial records of the Faggen Companies to determine 
the pre-tax income in the periods following the acquisi¬ 
tion by plaintiff and respectfully refers to Exhibit B 
annexed to each of the contracts entered into on Decem¬ 
ber 2, 1968 for any representation made by the defendant 
as to the income of the Faggen Companies and in all other 
respects denies each and every allegation in paragraph 10. 
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8. Denies each and every allegation in paragraph 
11# except admits that plaintiff paid approximately 
$660,000 in interest and that defendant received approxi— 
mately $175,000 pursuant to an employment contract and 
affirmatively alleges that the said $175,000 was paid by 
the Faggen Companies. 

9. Denies each and every allegation in paragraphs 
12 through 17 inclusive. 

AS TO THE SECOND CAUSE OF ACTION 

10. With respect to the allegations contained in 
paragraph 18 of the complaint, repeats and realleges each 
allegation, admission and denial in response to para¬ 
graphs 1 through 17 of the first cause of action. 

11. Denies each and every allegation contained in 
paragraph 19, except admits that plaintiff is entitled 

to possession of tl e books and records of the Faggen Com¬ 
panies and affirmatively alleges that the plaintiff has 
been in possession of such books and records for more 
than three years. 

12. Denies each and every allegation contained in 
paragraphs 20 and 22 through 25 inclusive. 
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FIRST DEFENSE 

13. The complaint and each cause of action contained 
therein fail to state a claim upon which relief can be 
granted. 

SECOND DEFENSE 

14. The Faggen Companies were acquired by plaintiff 
pursuant to four separate written agreements of sale 
dated the 2nd day of December 1968. 

15. Each said agreement provides that the liability 
of the defendant to the plaintiff for any damage or defi¬ 
ciency resulting from any misrepresentation or breach of 
warranty or from any misrepresentation or omission from 
any certificate or other instrument furnished to the 
plaintiff would completely terminate on March 31, 1970 * 
unless notice of any claim, demand, action, suit or pro¬ 
ceeding was given to the defendant prior thereto; except 
for income tax or other tax liabilities relating to the 
operations of the Faggen Companies prior to October 1, 
1968 in excess of reserves provided in the financial 
statements of the Faggen Companies. 
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16. No notice of the claim, demand, action or the 
within suit or proceeding was given to the defendant 
prior to March 31, 1970. 

17. This action is barred by the aforesaid provi¬ 
sions of the aforesaid contracts. 

THIRD DEFENSE 

18. The first cause of action purports to be based 
upon the Securities Exchange Act of 1934, Section 10(b) 
thereof [15 USC 78(j)] and Rule 10(b)-7 (17 CFR 240.10b-5) 
and upon the securities laws of New York. 

19. Pursuant to Section 214 of the Civil Practice 
Law and Rules of the State of New York, an action to re¬ 
cover upon a liability, penalty or forfeiture created 

or imposed by statute must be commenced within three 
years. 

20. The acts complained of the defendant alleged 
in the complaint took place prior to December 2, 1968 

l 

and this action was not commended until May 2, 1972, 
more than three years thereafter and is barred by the 
applicable Statute of Limitations. 
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FOURTH DEFENSE 

21. (a) Annexed to the contracts dated December * 

2, 1968 by which plaintiff acquired the Faggen Companies, 
there were copies of Federal income tax returns of the 
Faggen Companies showing the net income of each of said 
companies for the fiscal years ending in 1965 to 1968 
inclusive. 

(b) Following the closing of the transactions com¬ 
plained of and in or about the period from December 1968 
through March 1969, plaintiff caused an examination and 
review of the books and records to be conducted by ac¬ 
countants in plaintiff's employ. 

(c) In each year following the closing of the trans¬ 
actions of which plaintiff contains, independent audi- 
tors retained by the plaintiff reviewed the books and 
records of the Faggen Companies. 

(d) Since December 2, 1968, plaintiff has had ac¬ 
cess to and possession of all of the books and records 
of the Faggen Companies. 

(e) Since December 2, 1968, plaintiff has controlled 
the Faggen Companies and directed the business affairs 

of said companies. 
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22. By virtue of the foregoing, plaintiff has had 
notice of all material facts concerning the financial 
condition of the Faggen Companies and the earnings thereof 
since not later than March 1969 and, notwithstanding such 
notice, refrained from commencing this action until May 

2, 1972 and is thereby guilty of such laches as should 
in equity bar it from maintaining this action. 

FIFTH DEFENSE 

23. Defendant repeats and realleges the allegations 
contained in paragraph 21 hereof. 

24. By virtue of the foregoing, plaintiff has rati¬ 
fied contracts dated December 2, 1968 by which it acquired 
the Faggen Companies and has waived its right to any 
damages. 


SIXTH DEFENSE 

25. Defendant repeats and realleges the allegations 
contained in paragraph 21. 

26. The acquisition of said Faggen Companies by 
plaintiff resulted in the plaintiff acquiring the invest¬ 
ment portfolio of said companies having a fair market 
value of approximately $1,300,000. Since the date of 


« 
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acquisition, the plaintiff has disposed of said invest¬ 
ment portfolio and has made use of the same for its own 
benefit. In addition, subsequent to acquisition, plain¬ 
tiff took from the Faggen Companies sums aggregating 
approximately $935,000. 

27. At no time prior to the commencement of this 
action did plaintiff contend that the acquisition was 
fraudulently induced. 

28. On or about March 25, 1970, in connection with 
a transaction whereby $1,500,000 of plaintiff's 4% con¬ 
vertible installment notes previously issued to defend¬ 
ant were transferred into escrow to secure obligations 
of the defendant to Clara Faggen, plaintiff represented 
that said notes were valid and outstanding obligations 
of the plaintiff. 

29. By the acts and conduct hereinabove described, 
the plaintiff is estopped from bringing this action. 

SEVENTH DEFENSE 

30. Defendant repeats and realleges the allegations 
contained in paragraph 21 hereof. 

31. Since not later than March 1969, plaintiff has 
had full knowledge of all the facts upon which it now 
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claims the right to rescind the transaction of which it 
complains and plaintiff has elected not to rescind said 
transaction or to tender the defendant the stock in the 
Faggen Companies until the commencement of this action. 

32. By reason of the premises and failure of plain¬ 
tiff to make an election to rescind its purchase and to 
tender the stock prior to the commencement of this ac¬ 
tion, plaintiff has elected to and has ratified and af¬ 
firmed the purchase of the stock of the Faggen Companies 
and cannot now maintain this action. 

' • 

EIGHTH DEFENSE 

33. Since on or about December 2, 1968, plaintiff 
has had full access to all the facts as to which it 
claims fraud and misrepresentation. 

34. Plaintiff did not elect to rescind the trans¬ 
actions of which it complains until the commencement of 
this action; by reason of such delay, plaintiff has 
elected to affirm the said transactions and cannot now 
maintain this action. 


\ 
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NINTH DEFENSE 

35. Plaintiff is not entitled to equitable relief 
because it failed to come into this Court with clean 
hands. 


TENTH DEFENSE AND FIRST COUNTERCLAIM 

36. On or about December 2, 1968, a series of 
forty-seven (47) convertible subordinated promissory 
notes in the principal amount of $5,500,000 were issued 
and delivered to defendant by plaintiff in consideration 
for the transfer of the capital stock of the four Faggen 
Companies. Twenty (20%) percent of the original face 
amount of each note was payable on November 1, 1974 and 
twenty (20%) percent each year thereafter until November 
1, 1978 when the balance of the original face amount of 
the notes was to be paid. 

37. The notes provide that interest is payable 
semi-annually on May 1 and November 1 of each year until 
the principal shall have become due and payable. 

38. The notes further provide the following: 

"1(d) In the event of a default in the 
payment of any installment of interest or 
principal hereunder which continues for fifteen 
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(15) days after written notice hereof to the 

Company, then, at the option of the holder of 

any note in the series in which this note is 

one, all of the notes in such series shall 

immediately become due and payable." 

• 

39. Defendant is and at all relevant times has been 
a holder of notes in the series referred to in paragraph 
38 hereof. 

40. Plaintiff defaulted in the payment of the in¬ 
terest due on May 1, 1972 on each of the aforesaid notes. 

41. On or about May 2, 1972, defendant gave plain¬ 
tiff written notice of said default. 

42. The default of the plaintiff in the payment of 
the aforesaid interest has continued for a period of 
more than fifteen (15) days since the date of said writ¬ 
ten notice and therefore all of the notes have now be¬ 
come due and payable. 

43. Plaintiff has failed and refused to make pay¬ 
ment of the principal due on said notes. 

44. Said notes provide that in the event legal ac¬ 
tion becomes necessary to enforce the terms and condi¬ 
tions of the note, the losing party in 3 uch legal action 


36a 


ANSWER 

shall pay all the incidental costs and reasonable attor¬ 
neys' fees incurred by the prevailing party. 

45. Said notes provide that the plaintiff shall 
pay interest at the rate of seven (7%) percent per annum 
on any overdue principal and on any overdue interest. 

SECOND COUNTERCLAIM 

46. Plaintiff's claims are frivolous nd plaintiff 
knows them to be frivolous. 

47. This action has been brought for the purpose 
of coercing defendant to surrender rights under promis¬ 
sory notes issued to him and to others in 1968. 

48. By reason of the foregoing, plaintiff should 
pay to the defendant all reasonable legal .fees incurred 
in connection with the defense of this action. 

Wherefore, defendant demands judgment dismissing 
the complaint with costs, and 

On the First Counterclaim: 

Declaring the principal sum of all of the promis¬ 
sory notes issued by the plaintiff in the aggregate prin¬ 
cipal sum of $5,500,000 due and payable together with 
interest at the rate of 7% per annum on the overdue 
principal and overdue interest and awarding judgment for 
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such amount and for all incidental costs and reasonable 
attorneys' fees incurred in connection with the collec¬ 
tion of said notes and assertion of the first counter¬ 
claim and prosecution, and 

On the Second Counterclaim: 

Awarding to defendant judgment for the attorneys' 
fees and other expenses incurred in the defense of the 
action brought by the plaintiff. 

SHEIB, SHATZKIN & COOPER 

By /s/ EDWARD LABATON 
A Member of the firm 
Attorneys for Defendant 


♦ 
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PLAINTIFF'S REPLY. 

UNITED STATES DISTRICT COURT, 

SOUTHERN DISTRICT OF NEW YORK. 

Plaintiff, by its attorneys. Powers and Gross, hereby 
replies to the defendant's Counterclaims: 

1. Plaintiff denies all the material allegations 
contained in paragraphs 13 through 35 of the defendant's 
Answer, constituting defendant's First through Ninth 
Defenses to the Complaint. 

2. Plaintiff denies the allegations contained in 
paragraphs 39, 40, 41, 42, 43, 44, 45, 46, 47 and 48, 
setting forth defendant's Tenth Defense and First and 
Second Counterclaims. 

3. Plaintiff admits the allegations contained in 
paragraph 36, except that the described transaction was 
dated as of October 1, 1968, and admits the allegations* 
contained in paragraphs 37 and 38. 

Wherefore, plaintiff demands judgment dismissing the 
First and Second Counterclaims with costs, and the award 
of attorneys' fees and other expenses to plaintiff in 
connection with the defense thereof. 

Dated: New York, New York 
December 6, 1972 

POWERS AND GROSS 

By LAWRENCE M. POWERS, ESQ. 

Attorneys for Plaintiff 
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DEFENDANT’S NOTICE OF MOTION FOR SUMMARY JUDGMENT. 

UNITED STATES DISTRICT COURT, 

SOUTHERN DISTRICT OF NEW YORK. 

SIRS: 

Please Take Notice, that upon the annexed affidavit 
of Harold Faggen, sworn to on June 7, 1972 and the ex- 
hibits attached thereto, and upon all of the proceedings 
heretofore had herein, the undersigned will move this 
Court at a term for the hearing of motions to be held in 
Room 506, United States Courthouse, Foley Square, New 
York, N. Y. on June 20, 1972 at 10:00 A.M. for 

(a) An order pursuant to Rule 56 FRCP awarding to 
defendant summary judgment dismissing the complaint; or, 
in the alternative, 

(b) An order pursuant to Rule 65 FRCP directing 
that, pendente lite , plaintiff pay current interest in¬ 
stallments on its promissory notes in the aggregate prin¬ 
cipal amount of $5,500,000 with interest at the rate of 
4% per annum payable semi-annually; and 

(c) For such other and further relief as may be 
just and proper. 



DEFENDANT'S NOTICE OF MOTION FOR SUMMARY JUDGMENT 

Please Take Notice, that pursuant to Rule 9(c)(2) 
of the General Rules of this Court, answering affidavits 
and memoranda in opposition are required to be served 
at least three (3) days before the return date of this 
motion. 


Dated: June 7, 1972 


Yours, etc. 

SHEIB, SHATZKIN 6 COOPER 

By: /s/ EDWARD LABATON 

A member of the firm 
Attorneys for Defendant 

TO: 


Powers & Gross, Esqs 
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Statement Under Rule 9(g) 

General Rules 

Defendant contends that there is no genuine issue 
to be tried as to the following material facts: 

1. Plaintiff and defendant executed four contracts 
dated December 2, 1968, pursuant to which plaintiff ac¬ 
quired the four Faggen Companies and issued notes in the 
principal sum of $5,500,000 and which contracts contained 
the following provision: 

"(f) the 'liability of the seller under 
this 114.4 [relating to indemnity for breach of 
warranty or misrepresentation by the defendant] 
or for breach of warranty shall completely 
terminate on March 31, 1970, except (i) as to 
any claim, demand, action, suit or proceeding 
of which notice is given as required of sub- 
par'agraph (d) prior thereto? and ***.*• 

[Other provision not applicable.] 

2. Plaintiff made no claim or demand or commenced 
any action, suit or proceeding prior to March 31, 1970. 
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3. Prior to the transaction of which plaintiff com¬ 
plains, it had in its possession copies of the statements 
of income of the "Faggen Companies" for each of the fis¬ 
cal years ending 1964 to 1968 inclusive- 

4. Between December 2, 1968 and March 1969, plain¬ 
tiff conducted an audit of the Faggen Companies. 

5. The statement of "Net Income - Pre-Tax adjusted 
to basis which will prevail after acquisition" of the 
Faggen Companies attached as part of Exhibit 1 of the 
complaint was not a representation of the income of the 
Faggen Companies restated on am accrual basis, but rather 
it was part of an analysis dealing with the potential 
achievement of reasonable goals of growth? the adjust¬ 
ments made were adjustments which excluded expenses which 
would not have been payable by the Faggen Companies had 
the acquisition taken place in 1964. 

6. Since December 2, 1968, plaintiff has taken 
from the Faggen Companies securities having a fair market 
value at the time of transfer of approximately $1,368,000 
plus approximately $935,000 in cash. 
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AFFIDAVIT OF HAROLD FAGGEN IN SUPPORT OF DEFENDANT'S 
MOTION FOR SUMMARY JUDGMENT. 

UNITED STATES DISTRICT COURT, 

SOUTHERN DISTRICT OF NEW YORK. 

State of New York, 

County of New York, sas 

HAROLD FAGGEN, being duly sworn, deposes and says: 

1. I am the defendant in this action. I submit 
this affidavit in support of defendant's motion for sum- 
mary judgment dismissing the complaint or, alternatively, 
for an injunction directing that the plaintiff, pendente 
lite , make current interest payments on its proraissoi^ 
notes in the aggregate principal sum of $5,500,000 bear¬ 
ing interest at the rate of 4% per annum. Plaintiff has 
defaulted on payment of the semi-annual interest install¬ 
ment of $110,000 which was due on May 1, 1972. 

Nature of the Action 

% 

2. Plaintiff, suing under Rule 10b-5 under the 
Securities Exchange Act of 1934 and the "securities laws 
of New York", seek3 to rescind a transaction by which, 

in December 1968, it acquired the stock of four companies 

I 

of which I was the principal stockholder (said four 
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companies are hereinafter referred to as the "Faggen 
Companies") in exchange for which it issued promissory 
notes in the aggregate face amount of $5,500,000 with 
interest at 4%. 

Baaie of the Motion for Summary Judgment 

3. The motion for summary judgment is made on two 
alternative grounds: 

(a) On the face of the contracts by which the 
plaintiff acquired the Faggen Companies, the time within 
which to commence an action terminated on March 31, 1970. 

(b) Assuming arguendo that plaintiff had brought 
the action prior to March 31, 1970, the documents which 
plaintiff claims to be false have been totally distorted 
by plaintiff, could not be introduced into evidence, 
were not material to the transaction, and were not relied 
upon by the plaintiff. 

If this court finds that there is a triable issue, 
then in the alternative I request an injunction directing 
that interest payments be made pendente lite. This re¬ 
lief is based on: 

(a) The presumption of validity of the promissory 


notes. 
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(b) The undisputed fact that plaintiff has already 
taken more than $2,300,000 from the Faggen Companies, 
which sums with interest would have to be reimbursed if 
the plaintiff were to prevail in this action. 

(c) My dependence on the interest payments to meet 
substantial personal obligations. 

The Facte 

4. Prior to October 1968, the Faggen Companies were 
primarily engaged in the business of providing actuarial 
services principally to pension and welfare funds, a 
business which I started in 1947. The net income before 
taxes of the Faggen Companies in the five fiscal years. 
prior to the acquisition by plaintiff had ranged from 
approximately $230,000 to approximately $365,000. In 
1968, I determined to sell the companies because I was 
beginning to approach retirement age and I thought it 
best to provide for my family and for the orderly con¬ 
tinuation of the business under the direction of a larger 
entity. Plaintiff was one of the companies with whom I 
discussed sale. As of December 31, 1967, plaintiff was 
a large public company with total assets of $68,761,407 
and net worth of $10,389,924. Early in October 1968, at 
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a preliminary stage in our discussions, I provided a sum¬ 
mary description of the business (Exhibit A hereto) which 
included a statement of income for the years 1964-68 
adjusted to reflect, the elimination of expenses (with 
respect to such items as pension contributions, executive 
salaries, travel and entertainment expenses, etc.) that 
would not have been incurred if an acquisition had taken 
place in 1964. (Such statement is hereafter referred to 
as the "pro forma statement”.) For example, plaintiff 
and I had tentatively agreed that in the event of acqui¬ 
sition I would be employed at an annual salary of 
$50,000. During the years 1965-68, my income derived 
from the Faggen Companies was substantially higher than 
that amount. Thus, there was added to the historical net 
income figures the difference between the projected salary 
and the amounts made in the past. Exhibit A has been 
retyped (with some errors) and is attached to the com¬ 
plaint as Exhibit 1. The implication in the complaint 
(15) that the adjustments related to a change from treat¬ 
ment on a cash basxs to treatment on an accrual basis is 
simply wrong. The summary was not a restatement on an 
accrual basis and was not represented to be such. 
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5. After the presentation of the memorandum, nego¬ 
tiations continued at arm's length between my counsel 
and me on one hand, and Titan and its counsel on the 
other. In connection with those negotiations and as 
part of the final agreement, I provided the plaintiff 
with the actual income tax returns of the Faggen Compan¬ 
ies for the fiscal years ending in 1964 to 1968 inclusive 
and interim financials for the period ended September 30, 
1968. The income returns showed the historical net in¬ 
come of the Faggen Companies in the five year period; 
they were made part of the agreements pursuant to which 
the Faggen Companies were acquired by plaintiff. Attached 
hereto as Exhibit B is a summary showing the actual net 
income before federal income taxes reflected in the re¬ 
turns supplied to plaintiff and included in the acquisi¬ 
tion agreements. Exhibit C (submitted in a separate 
binder) shows copies of the actual returns and interim 
financial statements. 

6. Attached hereto as Exhibit D is a copy of the 
agreement (without exhibits) by which plaintiff acquired 
Harold Faggen Associates, Inc. The agreements by which 
the three other Faggen Companies were acquired are almost 
identical to Exhibit C, except for (a) the name of the 
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entity; (b) the name of the selling stockholder; and (c) 
the principal amount of the promissory notes issues by 
plaintiff in consideration for the stock. Paragraph 4.4 
of each agreement provides that any action based upon 
any breach of any Warranty under the agreement must be 
commenced by March 31, 1970 unless demand is made prior 
thereto. In this connection, it should be noted that 
following the consummation of the purchase of the Faggen 
Companies the plaintiff conducted an audit of the Faggen 
Companies, which audit was completed in March 1969. The 
books and records of the Faggen Companies were again 
audited by plaintiff's independent certified public ac¬ 
countants early in 1970. No demand or claim was made, 
nor was any action or proceeding commenced by March 31, 
1970. Indeed, prior to the commencement of this action, 
there was no indication whatever that there was any in¬ 
accuracy in any of the figures supplied to the plaintiff 
as part of any of the agreements. 

7. In connection with the second count, an analysis 
of which appears in the accompanying memorandum, all of 
the books and records and the original souice documents 
with respect thereto have been in the possession of the 
plaintiff since December 2, 1968. The request for 
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"worksheets" was made by letter dated February 9, 1972 
(Exhibit E hereto). I responded in writing to the at¬ 
torney for plaintiff (Exhibit F hereto) on April 9# 1972# 
the delay having been occasioned by my serious illness. 

The Alternative Relief 

t 

8* By way of alternative relief# I respectfully re¬ 
quest that pending the determination of this action cur¬ 
rent interest on the promissory notes be paid (Attached 
hereto as Exhibit G is one of the notes in the series# 
all of which are identical in form). That interest 
amounts to approximately $220#000 a year and plaintiff 
has defaulted in the payment due on May 1, 1972. Even 
if the plaintiff were to prevail and obtain rescissional 
relief# it would ha/e to restore the monies and other 
assets which it took from the Faggen Companies plus 
appropriate interest. 

9. In January 1969# shortly after the acquisition 
of the Faggen Companies# plaintiff transferred to itself 
marketable securities having a market value (as of Decem¬ 
ber 31# 1968) of approximately $1#368#000 from the Faggen 
Companies. A schedule of such securities is attached 
hereto as Exhibit H. In the three years following the 
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acquisition of the Faggen Companies, plaintiff transferred 
to itself from the Faggen Companies approximately 
$935,000. In that same period, no capital was invested 
by plaintiff in the. Faggen Companies. Thus, if the 
plaintiff prevailed, it would have to return more than 
$2,300,000 plus appropriate interest. 

i 

10. The alternative relief is important because 
this action itself is the culmination of a series of co¬ 
ercive devices seeking to compel me to surrender my 
rights and to convert the notes into common stock. Be¬ 
ginning early in 1971, plaintiff began a campaign to per¬ 
suade me to convert the promissory notes into common 
stock. The plaintiff used the carrot and the stick; 
threats were made that the company would be drained and 
made into a shell. These threats were usually accompanied 
by promises to me of long term employment contracts and 
substantial stock bonuses. For example, in May 1971, the 
plaintiff proposed that I convert the notes into common 
stock, offering to issue to me 99,250 additional shares 
of its common stock over and above the 287,500 shares 
into which the notes are convertible. This action was 
commenced at a time shortly after I underwent surgery 
with the plaintiff fully aware that I required the interest 
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to meet pressing obligations to my former wife and to my 

« 

family. Under my separation agreement, I am required to 
pay to my former wife $52,000 a year. My present salary 
is $50,000 a year. I have been informed by plaintiff 
that it desires to terminate my employment as Chairman 
within 60 days but that it proposes to offer me employ¬ 
ment as a consultant presumably at a lesser salary. Ex¬ 
cept for the interest on the notes, I have no source from 
which to meet that obligation. 

The separation agreement was entered into on April 
10, 1970. Under the agreement, plaintiff's notes in the 
principal face amount of $1,500,000 were placed in escrow 
to secure my obligation. Prior thereto, plaintiff deliv¬ 
ered an estoppel letter and telegram asserting that the 
notes "are valid and outstanding obligations of Titan 
Group, Inc." (Exhibit I). In addition, I have a loan 
obligation to the Franklin National Bank, the balance of 
which is $180,000. That loan is secured by notes in the 
principal sum of $1,000,000. I am committed to amoritze 
that loan at the rate of $40,000 a year in addition to 
paying interest on the unpaid balance. Because of plain¬ 
tiff's default, I was unable to make the $20,000 payment 
due in May, or the interest of approximately $1,000 a 
month. + 
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11. If the motion for summary judgment is denied, 

I will be prepared to go to trial forthwith. 

12. In summary, on the face of the papers, it ap¬ 
pears that this action is totally without merit, that 
plaintiff has, some three and a half years after an arm's 
length agreement, decided that it made a bad deal and by 
patently specious claims is seeking to avoid its clear 
obligations under that agreement. 

Wherefore, I respectfully request that this court 
grant defendant's motion for summary judgment dismissing 
the complaint or in the alternative that plaintiff be 
directed forthwith to pay all interest due on the prom¬ 
issory notes referred to in the complaint and to pay all 
other interest as and when due pending the determination 
of this action. 


(Sworn to by Harold Faggen, June 7, 1972.) 
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EXHIBIT B, ANNEXED TO AFFIDAVIT OF HAROLD FAGGEN. 
The Faggen Companies Summary of 
Taxable Income Reported on Re¬ 
turns Filed - Exhibit B on Con- 
tracts dated December 2, 1968 



Fiscal 

Year 


Endint 


Taxable 

Income 


>orted 


Harold Faggen Associates, 

Inc. 6/30/68 

Actuarial Tabulating Corp.3/31/68 , 

Employee Fund Services 

Corp. 9/30/68 

Fund S & E Corp. 6/30/68 

Total for Fiscal Year ending in 1968 

Harold Faggen Associates, 

Inc. 6/30/67 

Actuarial Tabulating Corp.3/31/67 
Employee Fund Services 

Corp. -v - 9/30/67 
Total for Fiscal Years Ending In 1967 

Harold Faggen Associates, 

Inc. 6/30/66 

Actuarial Tabulating Corp.3/31/66 
Employee Fund Services 

Corp. 9/30/66 

Total for Fiscal Years Ending In 1966 

Harold Faggen Associates, 

Inc. 6/30/65 

Actuarial Tabulating Corp.3/31/65 
Employee Fund Services 

Corp. 9/30/65 

Total for Fiscal Years Ending In 1965 


$ 288,494 
40,045 

25,960 

10.476 


$ 364,975 


*$ 185,571 
39,139. 

. ,>*•• % 

-21,597 

. 246,306 

7 /•' 

$ 290,691 
37,585 


24.026 


$ 352,302 


$ 188,177 
.38,5*3 

31.010 


$ 257,780 


Harold Faggen Associates, 

Inc. 6/30/64 

Actuarial Tabulating Corp.3/31/64 
Employee Fund Serflces 

Corp. 9/30/64 

ITotal for Fiscal Years'Ending in 1964 


$ 173,988 



29,149 . 

v •, 4 f* 

* •*.*;* va ■/ v . 

26.798 * ,, 


i$'229;935 
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Income Tax Returns and Financials of the 
"Faggen Companies*. 

(To be submitted on the argument of the appeal.) 
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AGREEMENT OF SALE ' - .. 


Agreement of Sale made this 2nd day of December, 

1968, as of October 1, 1968, between HAROLD FACCEN 

• . • 9 . •• • 

. % 

(hereinafter referred to as the "Seller") and TITAN CROUP, ’ 
INC., a Delaware corporation having its principal office 
at 529 Fifth Avenue, New York, New York (hereinafter referred 


to as "Titan"). 


*. RECITALS 


. . '.*! ' 


.* >. ..*.*.* • * c ' - . J- - >; 

■ This Agreement is made'In light of the following c$.r- ’ 

• cumstances: , • ; Vv’**?. ' : w 

(1) The Seller owns all of the Issued and outstanding ' 

. ' » \ ;,cjt 

stock of Harold Faggen Associates, Inc., • New York' . . 


corporation with Its principal place of business at 

* . * . . . , # • 

853 Broadway, New York, New York (hereinafter referred 

to as the "Company")) and * 

(11) The Company is In the business of providing 

actuarial and computer services and related activities; and 

•" . . ■ • ••••■*• ■ -y! 

‘ (ill) Titan (together with Its subsidiary corpora* 

• • , • • • ", t * *- •-! .* r* •• •*, 

* • • • * V fA rt.- rS • ’ 

■ tions) Is engaged In diverse real estate. Insurance, service *T 
'.‘and related activities; and ‘ ’ \* 'A’&VjWT ?*' -V 

. . (£v) Titan and the Seller believe that It would be ' 

in their mutual best interests, and In the Interest of Titan's 

• • ‘ ■ 

. shareholders, for Titan to purchase, and. acquire.' all of the. 

• *• ' 

issued and outstanding stock of the‘Company. . 
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•t 


NOW, TOEREFORE, In consideration of tha premises and 
th c mutual covenants hereinafter contained, tha parties 
hereto agree as follows: 

Transfer of Stock. For the consideration herein¬ 
after provided, the Seller hereby agrees to and hereby does 

a • 

sell, transfer, assign and convey to Titan and Titan hereby 
agrees to fend hereby does purchase from Seller all of the 

• • ,V 

issued and outstanding stock of the Company. ? 

* * .* * , 

*•. ideration for t he Shares of Stock of the 

Company, in consideration for said sale, transfer and assign- ' 

, „ • * * * • , * • •• / 

ment by the Seller, Titan simultaneously herewith has paid to 

the Seller an aggregate purchase price of Three Million Mine 
Hundred Sixty Thousand Ten Dollars ($3,960,010),’ Which is * “ 

• r■ ** * • • • 

represented by a check in the amount of $10 and Titan's AX 
Convertible Installment Notes (the "Notes") in an aggregate 
principal amount equal to such purchase price (less the amount 
of the above-referred to check), which Notes and check Titan 
has delivered to the Sailer and the Seller hereby acknowledges 
** c ®Ipt thereof. The Notes are dated as of October 1, 1968,' 

percent (4X) par annua, and 

are payable in five installments as set forth in and otherwise^’ 
in the form attached hereto as Exhibit "A' f . O 

3 * ^presentations and War ranties of the ' Sailer . ' 

The Seller represents and warrants the following as of the” ' ^ 
date hereof: 


-2 
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3.1 Financial Statements. Attached hereto and 
made a part hereof are tho foilwing exhibits: 


Exhibit B 


• Tax returns Including Income statement, 
balance sheet and supporting schedules' 

_ of the Company for each of its last Il yiT 
iCST)'.complete fiscal years. ” 


Exhibit C - Unaudited financial statements of the 
Company prepared by Joseph Warren & 

Co.ipany, consisting of a balance sheet as 
of September 30, 1968, and a statement of 
, income and expenses for the three (3) 
months ended September 30, 1968, together 
'with the comment? in the accompanying 
letter of transmittal from Joseph Warren 
&-Company to the Company. v.\ 

; • . • • • 

(I) Exhibit ’^"consists of copies of the tax 

returns filed by the Company for the fiscal years indicated 

, • * 1 • % 

th*r«on. * ... •. * *• 

(II) Subject to the matters contained in the letter 
of transmittal which is part of Exhlblt N C n ( said Balance 

* t . 

it presents fairly the financial condition of the Company 


. v; i. 


• es at September 30, 1968, and said statement of income and 

. ; : 

expenses presents fairly the results of the Company's 

operations for the three (3) month period ended September 

* » • • •. / », * * ■ 

m . 

30, 1968. The said financial statements were prepared 
from the books and records of the Company and except as ' 


-'T»v 


i 


indicated therein were prepared in conformity with generally 

•• vs#**; • 


accepted accounting principles. 

y 

*3.2 Investment in Other Entitles. 




There are no an- 

.. * 

titles in which -the Company’has'any debt (other than*trade 
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accounts receivable) or equity iutcrcst, or any right or 
option to acquire any such interest, other than as sot 
forth on a schedule initialled by the Seller and delivered 

herewith. •• / 

* * * * • * * 

3.3 Organisation and Good Standing of the Company . ‘ 
The Company is a corporation duly organized and existing 

and in good standing under the laws of New York and has 

full corporate power to carry on its business as now con- 

• . •- - * . ; ‘ v 

ducted, and is entitled to own or lease or operate Its 

....... • t '***-;•:.•• , • • . •••.•••• v*‘ 

properties and assets now owned, leased or operated by It. 

• . . ' \ . "'■*** 3 

The Company is qualified to do business and is in good stand- 

. . ‘ < 

ing in each jurisdiction in which the* nature of its business " 

. . • . _ *. * • 4 

and. or the character of its properties make such oueliflca- 

• . . . •; * ;‘v. . r. • 

tion necessary. . 

• • ••*>••*••••>•• • 

3.4 (i) Outstanding Securities of the Company . 


> I. 

i • % 

.V. > • 


The authorized capital stock of the Company consists of ' 

* two hundral shares of common stock without par value. Thera 

«• * . 1 
. • * 

are presently issued and outstanding three shares, all of 

* • • . 

. which are validly issued, fully paid and nonassessable. Other 

. ‘ ••• . ; V?.'* 

than as disclosed in exhibits to this Agreement, no shares of 

• - . ••••.-• •• -i ■■■:%$ *. 

• the Company are held by it in its treasury or otherwise. . 

■ . • &’ 

• (ii) Outstanding Options and Warrants . There 

*• • • , v . .#-• 

are no option.* - warrants or other rights outstanding for the , 
... • : . .•%*; 
purchase of, nor any securities convertible' into, capital stock* 

•9 • • ' * , • * 

of the Company, whether issued, unissued or held in the treasury. 
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3.5 Absence o f Certain Gmn r.es. Other than as 
disclosed in exhibits to this Agreement, since September 
30, 1968, there has not been: 

(i) any material adverse change in the finan¬ 
cial condition, assets, liabilities, or businesses of the 
Company; 

(11).any damage, destruction or loss, whether 

• • • 

or not covered by insurance, materially and adversely 

% ' 

, * i ^ 

affecting any of the Company's properties or businesses; 

(ill) . any material Increase in the compensation 

• * • 

payable or to become payable by the Company to any employees 
or agents, or any bonus payment or arrangement made to or 
with any thereof, except as shorn on Exhibit "D", 

i • * . • * 

\ .... 4 

(lv) except as set forth herein, any payment by 

. « • * . i "• ‘1; •• 

the Company of dividends or any distribution by It of any 

. assets of any kind whatsoever to Its stockholder In redemption 
or as the purchase price of any capital stock or In discharge 
or cancellation, whether in part or in whole, of any lndebted- 
■ ness (whether In payment of principal. Interest or otherwise) 

.owing,to any of same; •. v.J.V * 

■ •• • ' •• • % • • • • , . • . • 

(w) any mortgage, pledge or subjection to lien, 

charge or encumbrance of any kind of the Company's assets,***' 
tangible or intangible; Mw'" • . 

(vi) except as set forth, herein, any sale or 

• f t, 

transfer of the Company's assets, or any cancellation of any 
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of the debts or claims of the Comp.-my except In the ordinary . 
course of business and except for the transfer of two automo¬ 
biles to employees of the Company for an amount equal to their 
book value; 

9 • • 

(vli) any material amendment or termination of 

any material contract, agreement or license, to which the 

» 

Company is a party otherwise than In the ordinary course of 
business, or any material amendment or termination of any contract, 

• 0 ,i % 

agreement, license, or relationship with any customer of the 

. ' . 

Company which in the most recent ^fiscal year of the Company paid 
to the Company fees aggregating five per cent (51) or more of ’the Coo 
pony's gross revenue; 

* v** • • 

- (viii) any commitment by the Company (through 

« • • * * • 
negotiations or otherwise) or any liability incurred to any 

labor organization actually or purportedly representing or. 

attempting to represent any of the employees of the Company. 

except as set forth on Exhibit "E"; or 

(lx) any event or condition of any character. 


materially and adversely affecting the businesses or 


properties of the Company, 




•v. -v 




.... 4 


:>.b Contracts. Attached hereto as Exhibit "F" la 




a schedule of all Material Contracts and Commitments contain- 

• V,-. . * - 

in* a list of all such contracts and commitments to which the 

. . ; • : • V: *. : •; „ 

Company is a party or by which it is bound. For the purpose 

. • 

of this Paragraph 3.6, the term "Material Contracts and Commit- 

* . # 

• • • 

ments" shall be defined as (1) all contracts or commitments out 
of the ordinary course of business; (11) ali. contracts .end 
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consult wonts involving an obllgni lou to render services during 
a fixed period of time et a fixed c< oensation; (ili) *11 
contracts or commitments affecting ownership of, title to, 

use of, or any Interest in real estate; (iv) all bonuses,.. 

• . '• • • * < • 

Incentive compensation, pension, group insurance or employee 

welfare plans of any nature whatsoever; (v) all collective 
bargaining 'agreements or other contracts or comnl'raents to 

» t • * . . • * * • 

or with any labor unions or* other employee representatives or 
.' groups of employees; (vl) employment contracts and all other. 

' ’* , • A • . % . j»/ 

» # • • * * • • '' % • / 

contracts, agreements or commitments to or with Individual . . 

• ‘ , '* 

employees or agents extending for a period of more than six 

(6) months from the date hereof or providing for earlier 

. •*- . ' ■*. 

termination only upon'Jthe*payment of a.penalty or equivalent 

• thereof; (vli) all other contracts or commitaents providing 

. • • .* 

• • , . » , , w # ' 

for payments based in any manner upon the sales, purchases ’ 

♦ or profits of the Company; (vlli) any contract or comsdtment, 

. * • • 

whether in the ordinary course of business or not, which in- * 

• , ... • • ■». 

wolves future payments, performance of services or delivery of 

foods and/or materials, to or by the Company of an aggregate 

apount or value In excess of Twenty-five Thousand Dollars ($25,000) 

•? . •/ . •• * ' x \ ' 

* " excluding commitments terminable at any time by the Company without" 

___ ' ’ _ . • -.jr ■ ■■ '”**7 T 

..cost or..penalty'to“‘perfbrm. services7,for customers' o r ftl ients. There 

_ .... ; '* _.• ..»*• .«•••• ■ r."'- v . 

has not been any material‘defapltf in'any obligationGfbe performed 

• * * * • % s • * ^ * * 

..by. the Company'under any suctT Material Contract or Commitment listed 

. ‘ ' . . •? .S' 

..on. the said .Exhibit "F", and "the Co*npany has not waived or suffered' 


A? 

I* 




1 
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the loss or extinguishment of any material right undej any such 
Material Contract or Cornnicmcnt • 

3 • 7 _„ 'Properties . Attached hereto as Exhibit 

• "C* is a schedule of all real property owned in fee by the 

Company, together with a summary of all other real property, 

Including leaseholds and options to purchase real property, 

• • .#* , . . •* . 
owned by the Company or in'which it has any interest, contain- * • 

ing an accurate description thereof and an accurate summary of 

Principal terms of all leases and options to purchase real 

property; including the names of its lessors and persons or 

entitles against whom options to purchase real property are * 

or will be exercisable. The Company has good and marketable ’ 

title to all of its properties and assets (including but not 

limited to those reflected in its jili^e. Sheet Ti lt __ ) 

* * " • * • **’ • 
September 30, 1968, except as since sold or otherwise die- •* ’ 

. • 

.posed of in the ordinary course of business), all free arid 

. -i* 1 -lit 

clear of all covenants, conditions, easements, liens, charges 
and encumbrances other than as set forth in exhibit* attached 
to this Agreement, and other than liens for property taxes not 
delinquent. The plants, structures, leasehold improvements, - 


equipment, and other tangible assets of the Company are‘, to the 
-knowledge and belief of the Seller, in good operating condition 
and repair, subject only to ordinary wear and tear.'^There hat* "*7 
6een no failure of the Company to comply in all material re- v ’ •* 
spects with all laws, regulations and orders applicable' to its 


n 
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properties and businesses which has not been remedied without 
• • 
material advesse effect upon the businesses and/or assets of 

tha Company. 

• • . '.mm * * • 1 • 

• 3,8 Absence of Undisclosed liabilities,. Except as 

spaelflcally set forth in the Balance Sheet as at Sapt .mbar 30, 

• ■ • • 

1968,. annexed hereto as part of. Exhibit ”C" or In any other . 

• • * • • • 

exhibits to this Agreement, the Company Is not obligated for, nor 

. . * • • J • >• ’ #e. 

era any of Its assets or properties subject to, any liabilities or 

. • ■. ... ’ •. • ig’ 

materially adverse obligations, whether or not such liabilities are 

, . r\ • •** 

normally shown or reflected on a balance sheet prepared In a manner 

*. *•*•"* . t J# 

consistent with generally accepted accounting principles, other 

. * . +%• 

, • • 

than liabilities or obligations arising In the ordinary course of 
business since September 30,1968, none of which are materially ad- 

* • ; , .... « ••»*•*..*' f.’* 

.• . • ' * •••, • *'V ” 

verse. The Company Is not In default In respect to any material 
term or condition of any Indebtedness or liability (Including 
trade payables). There are no facts to existence on the date 

hereof end known to the Seller which might reasonably serve ns 

. • * • ... 

# # .... . V- ’ • • 

the basis for any material liabilities or obligations of the 

. , • * . " •'.■***' 

Company not disclosed In this Agreement or.In exhibits thereto. 

3.? Outstanding Indebtednasl . Attached hereto as” 

• •».«/ b 

Exhibit ”H" Is a true and complete list of all indebtedness > 

* •> • •* 

(other than trade accounts payable end normal accruals of ’ A- 

expenses end taxes arising In the ordinary course of business 

•• • * • 
with respect to which no assets have been'pledged or other- 

, ‘ • . 

wise hypothecated, voluntarily or Involuntarily), of the Com- 
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• 'y ‘ 

•li 

r 
' \ 


pany or with respect to whish any of its properties or 
assets are subject, including a description of all of the 
terms thereof, and a description of ali properties or assets 
pledged, mortgaged or otherwise hypothecated (voluntarily 

or involun-arily) as security therefor. •. 

* • ’* ** \ 

Tax Returns and Audits .’ 

(i) The Company has filed all income, franchise ’ 
and other tax’returns required to be filed (including those 
owing to the United States or other government or any sub¬ 
divisions thereof) by it by the date hereof, or -has duly’^ V 
obtained extensions of time by which said returns must be 

filed. The provisions for federal, state, and local taxes ’ 

* • 

reflected cn the Balance Sheet as at September 30, '1968, 
annexed hereto as part of Exhibit "C" are adequate to cover 
its liabilities for such taxes with respect to the period 


■V & 


then ended and for all prior periods. 

The Company has not consented pursuant to 
the provisions of Section 341(f) of the Internal Revenue Code 


V >i A 


10 
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of 1954, as amended, to have the provisions of Section 1 
341(f)(2) apply to the transfers of stock pursuant to this 
Agreement. 

* 3.11 Litigation .. Except as Sfet forth in Exhibit 

• * • 

.*1" attached hereto, neither the Company nor the Seller has 
teen served with any summons, complaint or notice to arbi¬ 
trate, and the Seller has no knowledge of any suit, equit¬ 


able or legal, administrative, arbitration or other proceed- 

•' • v . * ‘ i. 

ing pending ot threatened against the Company, which re- 
lates to the businesses, properties or assets‘of the 

• . f • * • • r * 

, ' • • , 4. tmm '• , ' * *» * t, l 

• . 1 V . 




Company. 

3.12 Labor Problems . Except as disclosed in exhibits 

‘ • . •'*' • 

to this Agreement, the Company has not been a party to any con- 
tract or agreement with a labor union or any local or subdivision 

• * ' T 

e • 

thereof actually or purportedly acting for or on behalf of any 
of the employees of the Company, nor has it been charged with • 




11 
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✓ 

any unresolved unfair labor practices, nor doaa the Seller 
have knowledge of any present union organizing activity 
among any of the respective employees of the Company. 

3.13 Insurance Coverage . The Company maintains 
policies of.fire, liability, warranty, use and occupancy 
and other forms of Insurance, covering its properties and 
assets. In amounts and against such losses and risks as are 
generally maintained for comparable businesses and properties, 

and valid policies for such Insurance are outstanding and are 

•***. . ; ‘‘v • ■ • • •’ 

duly in force. .. 

: . > -V. 

3.1A Interegts_in Competitors. Supplier s. Customers. 

etc. Except aa discloVedT i!Tbchrbir _ ^^^either the Seller 

• ' • * * * ^ ^ 

nor members of the Seller's family owns, directly or indirectly, 

individually or collectively, a material interest in any cor- 

• • • ■ 

poratlon, partnership, firm or association which (1) is a com¬ 
petitor, potential competitor, supplier or customer of the 
Company, or (11) has an existing contractual relationship with 
the Company, including but not limited to lessors of real or 
personal property leased to the Company and entitles against 
whom rights or options are exercisable by the Company. 

e , • •• * i • ' • 

3.15 Indebtedness to Officers^Directors and'Stock¬ 
holders . Other than as set forth in E>£\lbit 'fc", the Company 
is not indebted to any of those persons who are stockholders, 

. - •*, ••• '-.i 

officers and/or directors of the Company or to their respective 

* •* • l 

spouses or children in any amount whatsoever other than for 
compensation for services rendered. < 


MW 


. 

i * 

■A ■ 
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3.16 Article* of Incor por ation end By-Laws . The 
Seller has heretofore delivered to Titan true, accurate and 
complete copies of the Articles of Incorporation and By-laws, 
together with all amendments to each of same, of the Company. 

s 

Nothing contained therein prevents or adversely affects tho 

consummation of the trknsactlon contemplated by this Agree- 

• * * • 

• * » ' , • • 

meat. 

i . . •* * • * 

3.17 Corporate Minutes . The Sailer has heretofore 
furnished to Titan for Its examination the minute books of 
the Company containing complete and accurate records of any 
and, all proceedings and actions at all meeting* of it* *tock- . 

holder* and Board of Director* required to be set forth In 

+ \ • * # . • 

such minute*. 

* • • . ... 

3.18 Onerou* Agreements, etc . The Company is not a 

party to, or otherwise bound by, any contracts, commitments or 

I 

undertakings (contractual or otherwise) .which are materially 
’ ' • . * • ... • • 
adverse, onerous or otherwise harmful to it* business, 

properties or assets, except as disclosed herein or in exhibit* 

* * *• , • * , 

to this Agreement. 

. * •. 3.19 -Brokerage and rindcr's Fie*, . The Seller hereby 

' * ,* ». { , • . . • 

warrants represents that neither the Seller nor the Com¬ 
pany, nor any of its.employees or agents, has incurred any . 

: • . . . . • * . * 
liability tp any broker, finder or agent for any brokerage . . 

’ fees, finder's fees or commissions with respect to the trans- . 

. y 

actions contemplated by this Agreementwhich liability 
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will diminish Che asseCs and properties of Che Company or 

will affect Che shares transferable to Titan hereunder, or 

which liability may be asserted against Titan or the Company. 

• ••• <• • •»>*»••• • .. 

3.20 Qualification in other States . The Company 

. is not required to be and is not qualified to do business in 

e • • 

any state.' 


' „ 3.21 Accounts Receivable. Attached hereto as 

** • \ 

Exhibit "L" is e schedule of accounts receivable of the Com¬ 
pany as at September 30, 1968, properly aged la accordance 

* * • * 9 . 

with the date each account receivable originally came into 
existence, without taking into account any renewals thereof. 

3.22 Salaried Employees. Attached hereto as 
Exhibit ”D" is a schedule as of the date hereof showing the 
names of all persons to whom the Company has paid or is obli¬ 
gated to pay any salary or other compensation for the calendar 
. * * 
year 1968 in excess of $10,000, their annual rate of compensa- 

v • 

tlon commencing October 1, 1968, and Che nature of their duties 
entitling them to such compensation'. Said schedule shall contairf 
all of the employees of the Company except those whose compensa¬ 
tion is based on an hourly or piece-work rate,or is a member of a. 
collective bargaining unit. 


3.23 Material Misstatements or 




No repre¬ 


sentations or warranties by the Seller in this Agreement, nor 
any document, statement, certificate or schedule furnished to 
Titan pursuant hereto, or in connection with the transactions 
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contemplated horeby, contains or will contain any untrue 
•tatemont of a material fact nccesnary to make the state* 
manta or facts contained therein not misleading. 

4. Obligations and C ovenants of the Sellar , the 
Seller hereby covenants and agrees as follows: 

4.1 Contemporaneously with the execution of this 
Agreement, the Seller has delivered to Titan: 


(a) Certificates for the shares of -stock * 

• a , * § 

described in Paragraph "l” hereof, duly endorsed in blank, ■ 
with the nacassary transfer stamps affixed, or funds therefor. 

*• a " * t , 

(h) True, complete and correct copies of the 

. * •* • ' 

. Certificate of Incorporation and amendments thereto, By-Laws 
and amendments thereto. Minute Books, Stock Transfer Books, ' 
and corporate seal of the Company. *' 

• • \ " 

(c) Certified copies of resolutions of the Board 

I 

of Directors of the Company in the fora specified by the banks 
with which the Company does business, substituting*for’all prior 


signatories on checks the names of Eugi ne A. Hegy, Jr., 

Anthony M. Trank, Richard K. McIntyre, ben jamin M. Robinson , - - 

HlaroId.Taggen, lose Dogan,"^e^ge S¥ewt\^^o^h*Levine” 7 
Jsigning'jointly; a list"ofJeach bank,~ savihgslntf loan”* o'r."“^ 


odiar financial 'institutions in which the. Company has an acoount 


or safe deposit box; ’and the riamas~of all per sons V other thah' ~ 


..those* S ( it forth above,~sutKBflzed~fc6 draw thereon or have access 
thereto. 

(d) Resignations of all officers and directors of 

the Company. 
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(«) Copies of minutes of the meeting of the 
( Board of Directors of the Company electing the iollowing • 

persons as directors in place of those persons who have re¬ 
signed as directors and officers: 

• • 

Benjamin M. Robinson 
Anthony M. Frank 
Harold Faggen 

* ' • • • 

end electing the following persons as officers: 

Harold Faggen Chairman 

. Rose Dogan President . 

Benjamin Mi Robinson Secretary' 

•George Stewart Treasurer 

Joseph Levine*' Comptroller ’ 

(f) ‘ General releases of all claims, save as sped- 
flcally herein qualified, of the Seller against the Company. . 

(g) Employment Contract between Harold A. Faggen 

* the Company in the form of Exhibit "M" annexed hereto. 

(h) A written opinion of Simon Shelb, Esq., legal^ 
counsel fo* the Company, to the effect that: (1) the Company 
Is duly organized and existing and in good standing under the 
laws of its state of incorporation and, to the best of said 

counsel's knowledge, is qualified to do business In other 

• • * -V *** 

Jurisdictions (including foreign countries) in which the 
nature of Its business or the character of Its properties makes 
such qualification necessary, ot if not so qualified, is not 
. subject to any material liability for its failure to qualify, 

' and has full corporate power to carry on its business and to 

< ' • • ' . 

16 
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own and operate Its properties and assets now o.mcd or 
operated by it; (ii) the authorised and outstanding capital¬ 
isation of the Company is as specified pursuant to Paragraph 
3s4(i) above; (iii) except as set forth on Exhibit ”i''",~ho 
does not know of any litigation, proceeding or governmental 
Investigation pending or threatened against or relating to 
the Company or any of its properties or businesses or with 
respect to any of the capital stock of the Company; (lv) all ‘ 
proceedings required by law or by the provisions of this 

Agreement to be taken by the Seller In connection with the • 

... * * . * • . 

transactions provided for by this Agreement have been duly and 

validly taken; (v) to the best of'such counsel's knowledge, 

• • • . . • . 

the consummation of the transactions contemplated by this 

• 99 * • 

Agreement will not result In e breach of any of the provisions 
of, nor will It constitute a default under, nor will It 

1 

invalidate or give any party a right to cancel or terminate' 

• • • 

• i 

*ny agreement or. instrument to which the Company Is a party; 

(vl) such counsel hes no knowledge of any defects In the title 

to the assets and properties of, or to the capital atock of, the 
* • • • • ( 4 
Company; end (vll) the Seller has the unrestricted right to 

transfer the shares of the Company to Titan and the certlfl-. 

cates executed and delivered to Titan hereunder effectively vest 

la Titan good and marketable title to the shares of atock herein 

transferred free and clear of ary and all liabilities, oblige- 

•• * 
tions and encumbrances. In rendering his opinion, counsel for. 

• V * , , 

the Company m r, rely as to factual matters on certificates of 
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the Seller or of officer* of the Company and upon such 
other evidence as he moy deem necessary or desirable. 

Including without limitation, opinions of associate counsel. 

4 * 2 Further Do cuments. Etc . The Seller agrees that 
Seller will, upon request, from to time execute and deliver 
such otl}cr and further agreements as may be necessaty and 
to testify in such proceedings tad to do such other and fur¬ 
ther acts as may be necessary in the opinion of Titan's 
counsel to perfect the title to the shares of stock of the 
Company so sold hereunder in Titan or to protect the property 
of the Company, to aid in the prosecution or defense of 

, * e • 

other litigation or proceedings in connection with the buai- ' 
ness of the Company prior to the date hereof, all without *fur- 
ther consideration but at the expense of the Company.- The 
Seller agrees to cooperate and to use Seller's best efforts 
to hav* the officers, directors and other employees of the 
Company cooperate with Titan at its request and expanse after 
the date hereof in endeavoring to effect the collection of all 
receivables and other items owing to the Company in connection 
with actions, proceedings, arrangements or-disputes relating ' 
to the adjustment of federal income and other taxes of the 
Company for all periods prior to the date hereof, and in con¬ 
nection with any other actions, proceedings, arrangements or 

disputes involving the Company and/or Titan based upon contracts 
% 

arrangements or acts of the Company which were in effect or 
occurred on or prior to the date hereof. . 
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4.3 Harold Faggen ("Faggen") agrees tluit ho will not, 

for a period of five (5) years from the date hereof, except as an 
employee of Titan or an affiliate or subsidiary thereof, engage 
directly or indirectly ac a shareholder, officer, director, part¬ 
ner, employee, consultant, agent or otherwise in any business 
providing actuarial and computer sorvlees which is competitive 
to the business of Titan, its affiliates or subsidiaries. 

Nothing contained in the foregoing shall prevent Faggan 
from purchasing securities of any corporation whose securities 
• re regularly traded on any national securities exchange or in 
the over-the-counter market, provided that such purchases shall 
nbt result in his and his associates collectively owning, 
directly or beneficially, at any time, ten per cent (10%) or 
more of the voting securities of any corporation engaged In any 

business competitive to that then carried on by Titan or any 

subeidlary or affiliate thereof. . 

• / , 

4.4 Indemnification by Seller. The Seller ehall' 
indemnify and hold harmless Titan against and in respect of: 

(a) Any damage or deficiency resulting from any 
siierepresentatlon or breach of warranty contained in Paragraph 
"3" of this Agreement or from any misrepresentation or omission 

from any certificate or other instrument furnished to Titan 

• ^ • • • 

under this Agreement • 

, - , • • • •. • . * 

I 0 ' . t, • * • * 

-00 All judgments, costs and reasonable expenses 
(Including attorneys' fees) incurred in connection with or re¬ 
sulting from any action, suit or proceeding incident to any of ' • 
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suit or proceeding, usitig counsel of hie own choosing. In 
•uch case, Titan or the Company shall have the right to be 
represented therein at their own expense. Nothing contained 
in this paragraph shall limit the right of Titan or the 
Company to settle any action, suit or proceeding brought 
against them. • * t 

(d) Except as set forth in subparagraph (c) of 
this Paragraph 4.4, the Seller shall reimburse Titan on de¬ 
mand for any payment made by Titan or the Company at any 

• a 

time after the date hereof with respect to any liability, 
obligation or claim to which the indemnity contained in this 
Paragraph 4.4 ralates. 

(e) The rights granted to.Titan pursuant to the 
provisions of this Paragraph 4.4 shall not be construed to 
constitute a waiver by Titan of any of Its remedies at law 
or in equity that it may have as a result of any misrepresen¬ 
tation or breach of warranty contained in this Agreement or 
nonperformance of any agreement on the part of the Seller under 

I . • , • 

this Agreement or from any misrepresentation or omission from 

• * • * * . . * * 
any certificate or other instrument furnished or to be fur¬ 
nished to Titan under this Agreement. 
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• ■ 

% 

(£) The liability of the Sailor undor this Pare- 
graph A. A or for breach of warranty shall completely terminate 
on March 31, 1970, except: 

(i> As to any claim, demand, action, suit or proceed¬ 
ing of which notice is given as required by subparagraph (d) 
prior thereto; and 

(ii) As to any liability asserted or claimed against 
the Company or Titan for United States Income taxes or any 
other taxes, federal, state or local, relating to the opera¬ 
tion* of the Company prior to October 1, 1968, in excess of 
the reserve therefor set forth on the Company*s’,BaJLqqca Sheet”?s 
10epte^«^'P7I.9^^np7xr<rbe7eto as part of Exhibit-"C". —17 
5. Eepresentatlons. and Warranties of Titan. Titan 

i m . • 

hereby represents and warrants the following: 

5.1 Financial Statements . Attached hereto and made 
a part hereof, marked Exhibit "N", are consolidated financial 
Statements for Titan and its subsidiaries as at and for the 
fiscal year ended December 31, 1967, and as at and for the 
nine months ended September 30.1968. . 

. M • ** WM* •• 9 • ... 

• # . , . . # f . • • # • 

The foregoing financial statements (1) are in 
accordance with the books and records of Titan and Its subsidi¬ 
aries respectively, (ii) set forth fairly Titan's and its sub¬ 
sidiaries' consolidated.financial condition and .the consolidated 
results of their operations as at the relevant dates thereof and 
( for the periods covered thereby, all prepared in accordance with 
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m , m mm • • •• • • * *• 

.« •#»••••• 

. .« Ml •• • ~ ‘ • '** • • 

, ■ m m • • • , 

’"generally accepted accounting principle*, and (111) contain 
" "*‘rCa"reflect all necessary adjustments for a fair pra#en- ‘"~_“ 
•"'tafion of the results of operations and financial con- - 
~ “dition for the periods covered by said fiMncial stataj ’"*^.. 

1 merits. : I _„T__ . — 


• 5.2 Organisation and Good Standing of Titan and 

its Subsidiaries . Titan is a corporation duly organized , 

and existing and in good standing under the laws of the 

* • 

• , • • « • 

State of Delaware. Each of the material subsidiaries of 

Titan is a corporation duly organized and existing and in 
good standing under the laws of tie respective state of its 
incorporation. Titan and its subsidiaries have full corporate 
power to carry on their respective businesses and to own and 
- operate their respective properties and assets t now.owned or_. 

operated by them. 

• ' • * 

5.3 Authority of Titan . The execution of this Agree¬ 
ment by Titan and its delivery to the Seller /Have badn duly_ 1.7 

• • * * * • 

authorized by the Board of Directors of Titan, and no further 
corporate action will be necessary on the part of Titan to make 
this Agreement valid and binding upon Titan in accordance with 
its terms. 
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5.4 Absence of Certain Changes . Since September 

30, 1968, there has not bean any material adverse change in 
the financial condition, assets or business of Titnn and 
its subsidiaries otltnr than change!. In the ordinary course 

• of business, except, subsequent to September 30, 1968, es 
previously disclosed to the Seller, Titan sold certain of 
its assets which were carried on its books at that date in 
exchange for cash and certain mortgages. Prior to the end 

of its current fiscal year, Titan contemplates setting aside 

• • 

a reserve for possible future losses that may be Incurred 
upon the sale of certain other assets, as previously dis¬ 
posed to the Seller. 1 . 

3»5 Issuance of Notes . The Issuance by Titan of 
the Notes has been duly authorized by all necessary cor¬ 
porate action on the part of Titani .and the Notes, whin' — 
executed and delivered to the Seller iu accordance with the 
terms and conditions of this Agreement, shall constitute valid 

• and legally binding obligations of Titan, enforceable in 
accordance with their terms except as limited by bankruptcy, 
insolvency, reorganization or similar laws, and shall be 

•* * • . • . . ... I V, 

•“titled to all of the benefits provided by this Agreement.* 

3,6 figgnon .Stock of Titan to be Issued . The shares 
of common stock Issuable upon any conversion of the Notes will, 
when Issued in accordance with the terms of said Notes, be. 
validly Issued and outstanding, fully paid and nonassessable. 
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5.7 Mater i al Htr.^i ntn i K'iii f. or Om l.s r.lons . Ho repre¬ 
sentation* or warranties by Titan in this Agreement, nor any 
document, statement, certificate or schedule furnished or to 
be furnished to the Seller pursuant hereto, or In connection with 
the transactions contemplated hereby, contains or will contain 

any untrue statement of a material fact, or omits or will omit 
• • • # , • « 
to state a material fact necessary to make the statements or 

facts contained therein not misleading. *• 
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_ 6.. Federal Securities Act. The parties hereto 

understand that the Notes Issued- are not and the shares o£ 

common stock (issuable upen conversion of the Notes) may 

. * « 

• • 

not, at the time of issuance, be registered under the 

Securities Act of 1933, as amended (hereinafter referred to 

as the "Securities Act"). The aforesaid Notes are and the 

aforesaid shares may be issued in reliance upon the exemption 

.Contained in Section 4(2) of the :» rities Act. 

. / ' % * • * ’ .• ' * 

• • 

Letters of Representation . 

, * • ^ • *. •* 

• • • • ,• • •• 

The Seller does hereby represent and warrant that 

* **»• Notes arc And the shares of examon stock Issuable upon. 

• • • * * ** % * j • ' t s. 

conversion of the Notes shall be acquired in’good faith for 
Investment only and not with a view to, or with the intention 
of, distribution or resale of any of same. The Seller- agrees 
to.deliver to Titan on each date when he. shall receive shares 

• . e • 

of Titan stock Issuable upon the conversion of the Notes, 

* * • * • 
Investment -letters satisfactory In form restating all of the 

foregoing as of such date. 


Transfer Without Registration. . 

The Seller shall not, without registration under 

the Securities Act, transfer any of the Notes or shares of 
* ... • • • ■ ' . 
stock Issuable.upon conversion of the Notes received by the' - 

Seller pursuant to the provisions of this Agreement without 

m • • * 

first having complied with each of the following conditions: 
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. (O Titan shall have received vritten 

notice of the proposed transfer setting forth the circum¬ 
stances and details thereof; . 

. (ii) Titan shall have received a written 

• k 

opinion from a law firm satisfactory to Titan specifying ’ 

# * # l 

the nature and circumstances of the proposed transfer and 

• • • • 

indicating that the proposed transfer will not be in 
violation of any of the provisions of the Securities Act 
o£ 1933. and the Rules and Regulations promulgated thereunder; 

. and „ • • ■ . . .. y* • 

• • • e* 

(iH) Titan shall have received a written 
opinion from its counsel to the effect that the proposed 

. transfer will not be in violation of any of the provisions 

. . • • • • • 

of the Securities.Act of 1933 dnd the Rules' and Regulations 
• • * • . 
promulgated thereunder. • « 

* • * . ’* • • * • 

8.3 Incidental Registration Rights . 

' («) Subject to the provisions of subparagraph (c) 
of this Paragr^oh 6, so long as the Seller is owner of any of 

’ * * • •• . W m \ „ • 

* • • *.* •' It . • * t 

the Notes or b_ares of'Common Stock of Titan Issued or Issuable 
upon the conversion of the Notes, Titan shall offer the Seller 
the opportunity to Include any of the shares of Common Stock 
of Titan Issued or Issuable upon the conversion of the Notes 

And any other shares of the Common Stock of Titan owned by Seller 

• »• . • 

(hereinafter in this paragraph "6” referred to as the "Shares” in 
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• O’) during any consecutive twelve-month 

period. Titan does not file a registration statement on 

a • 

Form S-l, or its then equivalent, in which the Seller shall 
have been invited to include any of Sailer's Shares, then 
the Seller shall have the right to request in writing that 

Titan file a registration statement on Form S-l or Its then. 

•• • , • • * * * • • 

.equivalent covering all or any pa*;t of the Sailer's Shares 

* a , • 

• » • * • 

provided that (1) the . total number of Shares to be offered 
• • • • 0 • • 

by the Seller shall.not be less than Forty Thousand (40,000) 

... . • ••• »*■' S. ' •. . ' »V 9 ' ..j-V. 1 • • * • ; •• 

Shares and (2) Titan shall have the tight to file such "/! ’• 
registration statement on the basis of its financial data as 
at the end of its fiscal year (unless the Seller offers to pay 

• as* * 

the accounting fees incurred by Titan in order to file such 
registration statement based on financial data other than 
Titan's financial data at the end of its then fiscal year) in’- 

which the request for registration is mads. 

* . . . * . . . 

’ * • • 

• * • . * 

Titan agrees (i) to fils such registration 

statement' as soon as practicable, but in all events within 

• .. * ... ... . . 

five (5) months after the end of its then fiscal year; (ii) 

; •• *v ... » .* *' 

to make diligent effort to have such registration statement *'+»’ 
become effective as soon as practicable, and (iii) to keep the 
registration statement effective until the earlier of (A) 
ninety (90) days from its effective date, or (B) the disposition 
of the Shares therein registered, but in no event less then the 
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• % 

number of days. If any, required by li w for the delivery of 

a prospectus in connection with such offering;.and (lv) If 

the Seller's request Is made within sixty (60) days after 

. the .end of any fiscal year of Titan, then Titan shall file 
• • 

the registration statement based upon Its financial data 

• * , • 

for such fiscal year. 

• : .. * • • 

. * ’ ' Votwlthstanding anything to the contrary contained. 

t , 

In this subparagraph (b) of this .Paragraph 6, (1) the Seller 
• ■ ... 

. shall not, except under the circumstances sat forth in sub- 

• ^ ^ • • . • 

’. paragraphs (d) and (e) of this Paragraph 6, be entitled to 

• • . • 7 r . • 

; make-any request of Titan to file a registration statement 

• * . * * ' *, . . * % * 1 ' % 

until on or after January 1, 1970; and (2) Titan shall not be 

' obligated under this subparagraph (b) to cause more than (1) 
one registration statement In respect of a request of the 

Seller made between January 1, 1970 and December 31, 1971, 

* • . . • 

and (11) one registration statement In respect of a request . 

• * •• . • * . *' • . • 

of the Seller made after January 1', 1972. 

. * . . • ’• * • . . ’ * • * • 

*• ; . . . ‘ t • • v • .. / * * * , 

(c) notwithstanding anything to the contrary eon- . 

••••••' *. ' *• • • ’ •Vv . ?■* • *• 

gained In subparagraphs (a) and (b), and except as provided la 

. . • • . • ••• 
subparagraphs (d) and (a)'. Titan shall not be obligated to 

. • , * •" , , , • f 

register. In the aggregate, more than 71,873 of the'Shares be- 

. tween the date hereof and December 31, 1971. ' "V* • ‘ J' \ 

. v.:-: • 

♦ . .* * . ' . .• • • ••! .* ■ • . 

(d) In the event of the death of Seller, If his 

t* ■ . . * ' 

Executor shall request a registration covering the sale of all 


% 
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of hi. Share, and .11 c f hi. family*. Share., including 
Share, held in tru.'t for hi. children and grandchildren ' 

(hi. family .hall coh.i.t solely of hi. wife, hi. children, 

•' *"* hi ‘ 8r * ndchlldr# n), *nd .hall present to Titan a proposal 
for a firm underwriting with an underwriter or underwriter^ 
acceptable to Titan, then Titan .hall, at the exp**.. of th .* 
••tate of Seller (including accounting feas in the event that 

' tlt * n * h * X1 not U * bl# the applicable Rule, and Ragu- 

1 at ion. of die Securities and Exchange Com^.ion'to file auch . 
registration statement on the baais of it. financial data as 

• mt th * end of lt> then ■?•*. r «c«nt complete fiscal yaarjfila ‘ 
«nd it. hast effort, to make effective i'registrar W .‘tate- 
■eut covering .uch Sharers, requested by .uch Executor; pro- ' • 
Vided. however, that if u^on the racist of .uch r^ue.t Titan' 
intend, to file a regi.tration statement .on Form 8-1, or it. / 
then equivalent, r«gi.t.ring .hare, of Titan,’.then Titan .hall 
have the right to include the Share, of Seller, including Share, 
held in trust for hi. children and grandchildren.* and of hi. 
immediate family in .uch proposed ragiatratioh statemant,' in 
•hich event the estate of Seller .hall be reaprlr* to pay only * * 
it. proportionate .hare of the expanse of the filing^of such * ** 
registration statement. . ;• ’ * • 


(a) In the event that at ary time prior to *' 4 

November 1, 1971, (i) Titan.shall have (1) merged or consolidate 
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with or into, or sold, substantially all of its assots to 

any other Corporation and (2) shall have exercised the. 

option set forth in the Notes to call any or all of the 
« 

■ Notes for prepayment in the event of such occurrence, and 

(11) Seller shall have exercised the conversion privilege 

r ‘ 

with respect.to the Notes so called, Seller shall have the 

» t . 

4 . ' • e * • • 

•right to request In writing that Titan file a registration 

. " s * 

statement on Form S-l or Its then equivalent covering any 

• . . ' • • ‘ ■ 

of the Shares owned by the Seller. Upon such request by 

t ♦* • ■ • » r ( 

the Seller Titan agrees to file such registration statement 

• • » * • , ^ • ' »* 

under the terms set forth In the second paragraph of sub- 

paragraph (b) of this Paragraph 6. The Seller shall be . 

' . . • . • v.. 

entitled to make only one request for registration under 

■ • v . • 

this subparagraph (e). ** . 


(f) Other than underwriting discounts and com- 

• •' e • . 

missions, If any, sales commissions* transfer taxes on any 
shares sold, and Securities and Exchange Commission registrar 


tlon fess 'thereon, and except as provided In subparagraph (d), 
any registration statements filed pursuant to Che provisions . 

• • * • £ • •• • • i., • .• , • i 

hereof shall be at Titan's expense*. /. v*fV." •* - 

♦*> ;; • * ■ .* |** !*.' .* 

•• .>’• 

(g) Titan shall not be obligated to cause the 

• '* • • 4 %<• 

< .* ■ •' • • 

filing of any registration statement In respect of any of'Che 
• . ’>'iy ’ • 

Shares or to Include any of the Shares, in, any registration 
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• * • 

statement filed by Titan, if Titan dolivevs to the Seller 
an opinion pt its counsel that such registration is not 
required under the Securities Act for the sale thereof to 

t % . a • 

• • e, 

the public. , . • 

. I 

* * . . t . * 

' - • • a . * • * 

6.4 Legend. * • 

• It is understood and’ agreed that the Notes and 

• • 

Shares shall bear a legend indicating their status under the 

V * • 

Federal Securities Laws and referring to the pertinent pro- • 

• . ' \ . • . .. • . • 

visions of this Agreement bearing on their transferability. 

It is further understood and agreed that Titan may give notice 

* i 

and appropriate stop-transfer instructions to the transfer' 

• i. • 

agents of its Common Stock or the Notes, and Titan and any , 

of its transfer' agents may refuse to recognize the validity 

of any transfer by the holder thereof or his assignee and uay 
*. • # • * • • 
refuse to record on Titan's or such transfer agent's book or * 

records any transfer .of any such Shares or Notes in violation 
. . • *. • 
of the provisions of the Notes or of this Agreement. 
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• « 7. Obligations and C o venants of Ti tan. Titan hereby 

covenants and agrees as follows: 

7.1 Reservation of Shares . Titan shall hereafter 
( keep reserved a sufficient number of shares of its Coraaon Stock 

for the purpose of enabling, at all relevant times, the con- 

• / . • 

version of the Notes. * 

7.2- Opinion of Titan's Counsel . Contemporaneously 
* * * • • , • * ’ 
with the execution of this Agreement, Titan has delivered to the 
• * • < 

Seller an opinion of its counsel, Robinson, Silveinaan,: Pearce, 

Borden & Ball, stating (i) Titan is a corporation ddly or- 

. *. • • ■ • -•* ... V < 

ganized and existing and in good standing under the laws of the 

state of its .incorporation; (11) this Agreement has been duly and 

' validly authorized, executed and delivered by Titan and ls‘ valid 

and binding upon Titan in accordance with its terms; (ill) the 

Issuance and delivery of Titan's Notes to the Seller have been 

duly authorized by all necessary corporate -action on the part of 

Titan, and the Notes, when executed and delivered in accordance 

with the terms 'and conditions of this Agreement, will constitute 

valid and legally binding obligations of Titan, enforceable in 
* , . ■ . 
accordance with their terms, except as limited by bankruptcy, 

* * ’ I 

insolvency; reorganization and similar laws;, and (lv) the Issuance 

r *•'••• . .y • • 

and delivery of Titan's Notes and the issuance of Titan's Common 

* • • t i i 

Stock upon conversion of the Notes, have been duly authorized and 

•, • • , i‘i ' ‘ \ / , . . 

such stock Issuable upon conversion will, when issued, be validly 
Issued, fully paid and nonassessable. In rendering their opinion, 

e* • • • 

, , counsel for Titan may rely as to factual matters on certificates 

of officers of Titan and such other evidence as they may deem 
necessary or desirable, including, without limitation, opinions 
of associate counsel. 
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8 . , by Titan . 1= is understood 

and a C rccd by th« Seller that, notwithstanding anything to the 
contrary herein contained. Titan may issue additional shares 

1 * I . • 

of Its capital stock (whether Common or Preferred) or any 

other securities (whether convertible into capital stock or . 

' • . . / 
not), options or warrants, pursuant to a bona fide sale there- 

. of, or with respect to the exercise of any stock options, or 

In connection with the acquisition of assets of, or stick of, 

other corporations, partnerships or proprietorships which 

.Titan may'desire to acquire, or in any other bona fide and 

' - • • .» •••....* i • • • 

arm s-length transaction, and that any such sale. Issuance or 

■ acquisition shall not affect the terms hereof, 

• * * * 1 • i *. • 

.’9, Survival of Representations . • '' ' ■ • 

* a , _ t * 

9.1 All statements contained In any certificate or 
other instruments delivered by or on behalf of Titan or the 
Seller pursuant hereto, or in connection with the transactions 
contemplated hereby, shall be deemed representations and 
. warranties by Titan and the Seller hereunder. Subjedt to sub- 
paragraph (f) 0 f Paragraph 4.4',' all representations, warran¬ 
ties and agreements made by Titan and the Seller shall sur-. 

vive the closing and any investigation at any time made by 
• ** .**•.* • • 
or on behalf of Titan or the Sailer. 

*. '• Benefit. This Agreement binds and benefits the .. ” 

successors and assigns of the parties hereto* 

Paragrap h Headings . The paragraph headings set’ 
forth herein are Included for convenience only and shall not ’ 
in any way affect the meaning" or construction of this.Agree- • 


oent. 
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• 12. Gender. The use of tlio masculine gender shall in- 

• » • 
elude the feminine wherever applicable. 

13. Knti rc Agre ement. This Agreement contains the en¬ 
tire understanding of 1 the parties hereto relative to the sub¬ 
ject matter hereof and may not in any way be altered, amended, 

' . 

modified or abrogated except by a writing signed by all of . 
the parties hereto. 

.* * . , • i • . • • • ■ . .■• 

V*. 14.. Notices. All notices, requests, demands and other 

.communications hereunder shall be in writing and shall be 
deemed to have been duly given if delivered or if mailed, by 

United States certified or registered mail, prepaid, to the 

• ' * * ’ • •• 

parties or their assignees at the following addresses (or at * 

• • • • *• «... 

such’other address as shall be given in writing by either • 
party to the other): 

• • - . . . . * • . " •. • 

• , • ** •• • , 

• Titan Group, Inc. 

• 529 Fifth Avenue • *’ 

New York, New York 
, • # * • . 

. The Seller . ... 

853 Broadway • 

. ‘New York, New York 

15. Remedies Not Exclusive . No remedy conferred by any 

• ! . • • . , 

•of the specific provisions of this Agreement is intended to 

k® exclusive of any other remedy, tni each and every remedy 

" ■ • . ■ • • • . • •.. - ’ 

. shall be cumulative and shall be in addition to every other 

• *' ‘ ’ ' •.•••*. , * .! 

. remedy given hereunder or now or hereafter existing at law or 

* , ' • **«.*• %•* 

in equity or by statute or otherwise.' The election of any ' 

• 

one or more remedies by Titan or the Seller shall not con- 

stitute a waiver of the right to pursue other available 

. r . * ... ‘ . .' ... 

remedies. ' " i - •* *' *. . .•**.• • 

• •****• 

• ‘14• Counterparts . This Agreement may be executed in 

.• ... 

one or more counterparts, each of which stiall.be deemed-an' • 

• • , *• 

original, but all of which together shall constitute one and 
the same instrument. 
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0 

17. Construction. This Agreement shall, be construed 

in accordance with the laws of the State of Ne-.: York applicable to 

agreements made and performed in New York. 

> “ * • • 

IN WITNESS WHEREOF, the parties have duly executed 

this Agreement. 


TITAN GROUP, INC. 
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Powers a *: o G nofjs 

ATiortr: • u / r i /vv 
no f j > ••*..! '"r 

Ht'V/ VUftr , ;«.Y. lOUrfJ 


!'!.*!» .7-UOO-l 
Am. a Coot <!ii< 


February 9, 1972 


Mr. Joseph Warren 
Joseph Warren & Co. 

369 Lexington Avenue 
Mew York, New York 

Re: Titan Group, Inc. 

Dear Mr. Warren: 

Pursuant to our telephone conversation of yesterday 
as counsel for Titan Group, Inc., I hereby make this written 
demand upon you that you promptly supply the following described 
materials to Titan Group, Inc. 

„ • • * ' * 

1 - Copies of all of your accounting work papers, 
summaries and related materials for the Harold Faggen group of 
companies, for the calendar years 1966, 1967 and the nine months 
ending September 30, 1968. 

, ■ 2 - Copies of the same documents relating- to the 

period October 1, 1968 through December 31, 1968. 

3 -.Copies °f the same materials for the calendar 

year 1969. 

This request is made by Titan Group, Inc. to you as 
the accountants acting for the corporation during the year 1969 
and for the period October 1, 1968 through December 31, 1968, so 
that the corporation and its certifying accountants can review 
all of such material prepared by you at its request during such 
period. 

• ” . • ■ . ' - 

This request Is made upon you for the period 1966,* 
1967 and nine months ending September 30, 1968 pursuant to the 
several agreements of sale by which the Faggen group companies 
were sold to Titan Group, Inc. and specifically under paragraph 
4.2 of all four agreements relating to the Faggen companies. 

Such paragraph 4.2 requires that the Seller shall "do such other 
and further .acts as may be necessary In the opinion of Titan's 
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Joseph Warren & Co. 


February 9 


0 

1972 


counsel.to protect the property of the Company, to aid in 

the prosecution or defense of other litigation or proceedings 
in connection with the business of the Company prior to the 
date hereof [the subject contract], all without further consi¬ 
deration but at the expense of the Company. The Seller [Mr. 
Faggen] agrees to. cooperate and to use Seller's best efforts to 
have the....other employees of the Company cooperate with Titan 
at its request and expense after the date hereof in endeavoring 
toeffect the collection of all receivables and other items 
owing to the Company....and in connection with any other actions, 
proceedings, arrangements or disputes involving the Company 
and/or Titan based upon contracts, arrangements or acts of the 
Company which were in effect or occurred on or prior to the date 

hereof." r 

• • 

• > 

The covenant commonly referred to as a "covenant of 
further assurances" requires Mr. Faggen to cooperate and use his 
best efforts to have you supply the aforesaid work papers and 
accounting summaries. Such covenant Is repeated, substantially 
verbatim, in the agreements of October 1, 1968 with respect to 
Actuarial Tabulating Corp., Harold Faggen Associates, Inc., 
Employee Fund Services Corp. and Fund S l E Corp. 


We are sending a copy of this demand to Mr. Faggen 
to insure his prompt cooperation in accomplishing delivery of 
these papers to us. We will be in touch with the Peat Marwick 
firm and make arrangements for someone from their office to pick 
up these documents and conduct any further questioning thereon 
with you. 


We appreciate your 
foregoing. . . 


LMp/ms 

cc: Harold Faggen 

Robert James Frankel 
Dan Hatcher 


cooperation with respect to the 




4 


98a 

*. • 

EXHIBIT F, ANNEXED TO AFFIDAVIT OF HAROLD FAGGEN. 
aiiold facgcn associates, inc. 

••3 onOAOWAY ! 
NEW VOAK. H. Y. tOOOJ 1 
477 * 0103 


April 20, 1972 


A 


Lawrence M. Bawers, Esq. 

Powers and Gross 
110 East 59th Street 
New York, New York 10022 

Dear Mr. Powers: 

• 

As you have been fully aware, serious illness has prevented an 
earlier response to your letter of February 9, 1972 addressed 
to Joseph Warren, requesting certain financial data. Since 
February 9, and at a meeting of the Board of Directors of Titan 
Croup, Inc., on April 6,which the same illness prevented me from j 

attending, you advised the Directors with respect to proposed lit¬ 
igation directed against me. You must know, and the Board should ; 

have been advised, that all original source financial records for 
the years requested have been and ere in the possession of Titan 
Group, Inc., either in New York City or in Louisville, Kentucky, 
and that they have been reviewed by Titan Officials. As of this 
time, all the financial records are in the possession of Craig 
Thursby, having been turned over to him at the vritten instruction 
of the Chairman of the Board and Chief Executive Officer of Titan 
Group, Inc., Mr. Robert James Frankel. 

Neither I, nor the other Directors of Titan Group, Inc., are unaware 
of the fact that, for some time, Mr. Frankel has sought to employ 
the duress of threatened litigation, knowing full well that it is 
without foundation, to compel a restructuring of the 1968 transactions 
in order to convert my position from that of creditor to shareholder. 

Motivated by a desire to relieve Titan Group, Inc. of its indebtedness, 

Mr. Frankel has conducted a campaign to find a basis for a lawsuit, how¬ 
ever spurious. 

You cite paragraph 4.2 of the acquisition contracts in support of your 
request for financial data. Paragraph 4.2 v;as intended to facilitate 
the protection by the corporation of it3 property. Ibis section was to 
be invoked in Good faith, and against third parties. It was not intended 
to be employed as a hai-assing tool against sign?.tories. Your request for 
accounting work papers when oricinal source materials were and are avail¬ 
able is nothing short of harassment. 
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HAKOLO TAGGtM A5SOCIATCS, INC. 


{ 


Lawrence M. Pov.-crs, Ksq. 

Powers and Gross 

- 2 - 


April 20, 1972 





If you created the impression in the minds of the Directors that the 
lack of response to your letter of February 9> 1972 constitutes a 
conscious attempt on my part to conceal information either from you 
or the Board, that impression is incorrect and should be corrected, 
in view of the fact that Titan Group, Inc. has always had and still 
does have all financial records relating to the "Faggcn group of 
companies". 


Yours very truly. 


Harold Faggen 


HF:js 

cc^ Simon Sheib, Esq. 

Robert James Frankel 
_Mr. Daniel G. Hatcher, Jr. 

— Mr. Joseph Warren 

— Mr. Aron Drost 

Mr. George F. Duthie 

__ Mr. Jack L. Farley ^ 

-Alvin 11. Kendis, Esq. 

—Mr. Herzl Mendelsohn \ 

-—Benjamin M, Robinson, Esq. 

— Mr. Ronald Rosenfeld 

OFEIU 153, AFL-CIO 
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4% CONVERTIBLE INSTALLMENT NOTE DUE NOVEMBER 1, 1978 
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i has 1 cicour. i.w. 

v.-.i-i f t'.i* t•:u 


I «!:• Ai';;i li'S, I y.i.V>7 

•< i.i iyy« V;., 


ApriJ 10, 1970 

Robinson, Silverman, Pearce, Aronsohn & Sand 
230 Park Avenue • 

New York, N.Y. 10017 

Attention: Mr. Larry Spelman 

....Dear Larry: 

• • 

This is to acknowledge that $1,500,000.00 of our Titan ; 

Group, Inc. 47. Convertible Installment Notes, dated October 
.1, 1969, due November 1, 1978, Series A, Numbers A20-11/25 
payable to the order of Harold Faggen are valid and outstanding 
obligations of Titan Group, Inc. as of this date. 


Very truly yours, 
TITAN GROUP, INC. 



LAK/jp 
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PLAINTIFF'S NOTICE OF CROSS-MOTION. 

UNITED STATES DISTRICT COURT, 
SOUTHERN DISTRICT OP NEW YORK. 

SIRS: 


Please Take Notice that upon the annexed affidavits 
of witnesses and the exhibits attached thereto, and upon 
all of the proceedings heretofore had herein, the under¬ 
signed will make a cross-motion upon the argument of 
defendant's previously noticed motion, at the United 
States Court House, Room 506, Foley Square, in the City, 
County and State of New York, on September 26, 1972 at 
10:00 o'clock A.M. for an order pursuant to Rule 56(c) 
of the Federal Rules of Civil Procedure, granting plain¬ 
tiff summary judgment on the first cause of action as to 
the issue of liability, with damages reserved for trial, 
and for summary judgment on the second cause of action, 
and for such other and further relief as to the Court 


may seem just and proper. 

Dated: New York, New York 
September 11, 1972 


TO: 

SHEIB, SHATZKIN 6 COOPER 
Attorneys for Defendant 
235 East 42nd Street 
New York, N. Y. 10017 


Yours, etc. 

POWERS AND GROSS 
By LAWRENCE M. POWERS 
Attorneys for Plaintiff 
Office and P. O. Address 
110 East 59th Street 
New York, N. Y. 10022 
(212) 752-8004 
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AFFIDAVIT OF EDMUND M. KAUFMAN IN SUPPORT OF PLAINTIFF' 
MOTION FOR SUMMARY JUDGMENT AND IN OPPOSITION TO 
DEFENDANT'S MOTION FOR SUMMARY JUDGMENT AND FOR 
INJUNCTION. 


S 


UNITED STATES DISTRICT COURT, 

SOUTHERN DISTRICT OF NEW YORK. 

State of California, 

County of Los Angeles, ss: 

Edmund m. Kaufman, being duly sworn, deposes and 

says: 

1. I am an attorney practicing in Los Angeles, 
California and a partner in the firm of Irell & Manella, 
specializing in taxation and corporate law. I am a prin¬ 
cipal witness in the above entitled matter, because I 
was involved in certain of the key negotiations for the 
acquisition of the Harold Faggen Companies which are the 
subject matter of this action. Neither I nor my firm is 
presently employed by Titan Group, Inc. ("Titan") as 
attorneys, and I do not hold any office in such corpora¬ 
tion. I have told Titan that I expect to be paid for my 
time spent in reviewing my files and making this affida¬ 
vit, at my normal hourly rates. My firm owns 10,000 
shares of Titan stock taken in payment of attorneys' fees 
earned during the two year period prior to 1971. Except 
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I 

as stated, I am totally removed from any professional or 
business relationship with Titan and have no personal in¬ 
terest in the outcome of this litigation. 

Nature of the Case 

2. This action by Titan seeks to recover damages, 
or obtain rescission, for securities fraud in connection 
with Titan's purchase of all the outstanding shares of 
four affiliated corporations owned and managed by Harold 
Faggen, the defendant. His four companies were Harold 
Faggen Associates, Inc., Actuarial Tabulating Corp., 
Employee Fund Services Corp. and Fund S & E Corp., and 
Harold Faggen also rendered personal services to and 

through these four corporations, the whole business be- 

• • 

ing collectively referred to as the "Faggen Companies.” 

3. Titan claims that Harold Faggen misled me and 
the Board of Directors of Titan in the fall of 1968 into 
believing the Faggen Companies had pre-tax earning power 
of $571,000 in 1968, $452,000 in 1967, $491,000 in 1966 
and $381,000 in 1965, if their actual earnings for those 
years were adjusted to the basis for computation of earn¬ 
ings for those years were adjusted to the basis for com¬ 
putation of earnings which was to prevail after the 
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acquisition. I am informed (see detailed accounting ma¬ 
terial in Hatcher affidavit) that the Faggen Companies 
never had such represented earning power and Harold Fag- 
gen's presentations of adjusted earnings grossly dis- . 
torted the actual trend of earnings. I am further in¬ 
formed that based upon a*recent attempt to audit the four 
represented years < that Mr. Faggen greatly exaggerated 
the actual earning power of the Faggen Companies. The 
magnitude of his overstatements of actual earnings are 
submitted in the Hatcher affidavit. The following sets 
forth the meetings, and the memoranda exchanged, between 
Faggen, me and the members of the Board of Titan, leading 
to our reliance on his written overstatements of earning 
power, together with the relevant occurrences after this 

0 ■ 

transaction was closed in December 1968. 

% 

Background of Titan 

4. Titai; was formerly a real estate holding company 
named Futterman Corporation, which went public in or 
around 1960, trading in the over-the-counter market. 

Titan currently has sales exceeding $70 million annually 
and substantial earnings. Its principal business is con¬ 
struction and contracting services, and insurance and 




117a 

AFFIDAVIT OF EDMUND M. KAUFMAN 

financial services. Most of its real estate holdings 
have been liquidated in recent years. Titan currently 
has approximately 5,700,000 shares outstanding, in the 
hands of several thousand public shareholders. A copy 
of Titan's annual report for 1971 is annexed as Exhibit 
1 indicating the scope of its business. Its founder and 
principal stockholder, Mr. Futterman, died in the early 
sixties and the corporation went through several changes 
of management. The management bringing the present ac¬ 
tion to set aside acquisition of the Faggen Companies 
was not in office in December, 1968, and this action rep¬ 
resents an attempt by these executives (most of whom are 
large shareholders) to safeguard the interests of the 
corporation against what they believe to be a securities 
fraud practiced on it by Mr. Faggen. 

5. In 1968, a group of individuals (headed by Gerald 
Block) based in Los Angeles, for whom I had previously 
acted as counsel, acquired a substantial position in 
Titan, and in due course took several seats on its Board. 
This group, investing through a limited partnership named 
Century City Investments, wherein I acted as general 
partner, and had a 1% interest, has since sold out its 
shares in Titan. In 1968 I acted as legal advisor to 
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this group and as special counsel to Titan, and partici¬ 
pated actively in the negotiations leading up to the ac¬ 
quisition of the Faggen Companies. At the time of such 
acquisition, the Chairman of the Board of Titan was Ben¬ 
jamin M. Robinson, a practicing New York lawyer, whose 
participation in this transaction is further elaborated 
below. Mr. Robinson has been a director of Titan since 
1960 and represented the Futterman estate, which sold 
its large bloc of stock to my clients and associates in 
Los Angeles. Mr. Robinson stayed on as Chairman of the 
Board throughout 1968 and (into 1972) as a director of 
Titan. The President of Titan in 1968 was Anthony M. 
Frank, from whom an affidavit as to certain of the facts 
described herein is also being supplied. Mr. Frank held 
office in Titan from March 1968 through tht end of 1969 
and had been recoitonended by the Los Angeles group to be¬ 
come President and a director in 1968. I became a di¬ 
rector of Titan in December, 1968, shortly after the ac¬ 
quisition of the Faggen Companies was closed, and became 
Chairman of the Board of Titan in April, 1969. The events 
leading up to the acquisition of the Faggen Companies, 
which are the subject matter of this law suit, occurred 
in the fall of 1968, when I had not yet been elected to 
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the Board, but was acting as special counsel in charge 
o£ certain acquisition negotiations on behalf of Titan. 

Negotiations Leading to Acquisition of 
Fag gen Companies 

6. Throughout 1968, Benjamin M. Robinson, Senior 
Partner in the New York law firm of Robinson, Silverman, 
Pearce, Aronsohn, Sand 6 Berman, was Chairman of the 
Board of Titan. He had occupied such position at a sub¬ 
stantial salary for a number of years and his law firm 
was also on retainer to Titan. At that time Titan was 

principally a real estate holding company, with substan- 

♦ 

tial interests in office buildings, apartments, hotels 
and motels throughout the United States, and also owned 
an insurance brokerage firm. After some difficult times 
Titan had begun seeking other acquisitions in various 
service fields, including insurance brokerage firms and 
related activities, in order to broaden the type of op¬ 
erations being conducted by Titan. 

7. Benjamin Robinson recommended the acquisition 
of the Faggen Companies in the summer of 1968. He recom 
mended such acquisition, because he stated he had known 
Harold Faggen for many years, and that a large part of 
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Mr. Robinson's practice consisted of advising various 
union pension funds on their operations and responsibili¬ 
ties to participating members, and that Harold Faggen 
and his companies were well regarded actuaries and con¬ 
sultants in this field. The minutes of Titan's Board 
meeting on July 29, 1968, supplied to me by Titan, .re 
annexed as Exhibit 2, reflecting (on page 4) Mr. Robin¬ 
son's recommendation of "* * * the possibility of acquir¬ 
ing Harold Faggen's company, an actuarial consulting 
service * * * which was owned 100% by a man he has known 
for many years." The negotiations began by Mr. Robinson 
introducing Harold Faggen to Anthony Frank, the President 
of Titan, to see if their personal relationship would 
permit an acquisition. After such meeting, as indicated 
in the Frank affidavit filed herewith, Mr. Robinson told 
Anthony Frank that he and Harold Faggen had "hit it off" 
and urged that Titan acquire the Faggen Companies. Mr. 
Frank met with defendant Faggen a few more times after 
the initial meeting and in due course Robinson stated to 
Frank that he thought Titan could make a deal to acquire 
the Faggen Companies. 

8. In or about August, 1968, Mr. Robinson indicated 
to both Anthony Frank and to me that he had gotten 
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Harold Faggen to the point where "he was ready to take 
the steps and write up his company and tell its earnings" 
to the Titan management. 

9* I was brought in at that point by Mr. Robinson 
and Mr. Frank, as special counsel, and by implication, 
as the representative of Titan's control group based in 
Los'Angeles, who would have to be persuaded that the ac¬ 
quisition was worthwhile and that the price was reason¬ 
able. My first meeting with Harold Faggen took place in 
September, 1968 at Benjamin Robinson's law offices (with 
his partner Alan Aronsohn present) at 230 Park Avenue, 

New York City. By that time, the defendant Faggen had 
orally stated that the Faggen Companies had a current 
annual earning power of at least $550,000 before taxes. 
The level of earnings and the acquisition price to be 
paid for it was the essential subject for discussion at 
our first meeting. We also discussed details of Mr. 
Faggen's business. Annexed hereto as Exhibit 3 are my 
handwritten notes, written during this first meeting 
held on September 6, 1968. (I had kept these notes in 
my law firm's files and, on request, produced them for 
Titan late in 1971 when present management was investi¬ 
gating these negotiations.) 
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10. At this meeting in Mr. Robinson's offices, Mr. 
Faggen stressed that he had no problem getting 10 times 
pre-tax earnings for his company, and had been offered 
as much from John Diebold & Co. and was offered a sim¬ 
ilar earnings multiple from the Levin-Townsend Computer 
Service Corp. As page 1 of my notes shows (Exhibit 3), 
Faggen described'the offers he received as follows: 

"offers from Diebold and Levin-Townsend for Id 
times earnings + net worth (10 times pre-tax) 
an offer 7-7.5 million." 

The total price of 7 to 7.5 million was based on the then 
$1.5 to $2 million net worth of the Faggen Companies and 
ten times the represented pre-tax earnings of at least 
$550,000. This earnings figure was the keystone of our. 
whole discussion. 

11. At this meeting Mr. Faggen requested a price 
consisting of 20 times his after-tax earnings (assuming 
usual corporate taxes of 50% this would translate to ten 
times pre-tax earnings of $550,000), plus the net worth 
of his companies. As page 2 of my notes made at the time 
shows (Exhibit 3), the 
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"deal proposed by Faggen is no less than 20 
times earnings + Net Worth - with earnings 

i 

excluding investment income.” 

I 

The result of this pricing formula would have been $5.5 
million based on the proposed multiple of earnings plus 
$1.5 to $2 million for net worth, leading to a payment 
of some $7.5 million in Titan securities for the Faggen 
Companies. Mr. Faggen initially wanted a tax free 
transaction which required an exchange of voting stock 
of Titan, valued at about $7.5 million for all the out¬ 
standing shares of the Faggen Companies. Mr. Frank and 

I did not want to give Faggen such a large bloc of stock, 

» 

and at our next session I negotiated payment in conver¬ 
tible notes, as described below. 

12. At the meeting I also discussed with Mr. Faggen 
the scope of his business, number of employees, competi¬ 
tion, majox accounts (all shown in my notes) and steps 
Mr. Faggen planned to take in the future, particularly 
the expansion of a newly formed computer service organi¬ 
zation stemming from the computer services offered to 
the unions. At this first meeting with defendant Faggen, 
I was impressed with his expertise and with his financial 
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and investment sophistication in presenting the past and 
future of the Faggen Companies. « 

13. Harold Faggen, at the time of these negotiations 
was approximately 57 years old and was a New York and 
Virginia certified public accountant, as well as a lawyer 
who had practiced in Virginia. He had practiced the ac¬ 
counting profession in New York City since the early 

1940's. I was impressed by his knowledge of accounting 
and tax matters at our meeting. The strong recommendation 
of Benjamin Robinson that this acquisition be made was 
also based on the high degree of ability attributed to 
Harold Faggen in accounting and tax matters. 

14. The foundation of this first meeting in Septem¬ 
ber, 1968 was a single fundamental representation by 
Harold Faggen that the Faggen Companies had a pre-tax 
earning power in excess of $550,000 annually as of the 
fall of 1968. All the pricing discussions, all the sug¬ 
gestions as to how to value the deal and what alternative 

buyers Mr. Faggen had, were based upon this earning power 

% , 

representation. If the Faggen Companies did not have at 
least a $550,000 per year earning power, there would 
have been no such discussions as to $7 to $7.5 million 
in common stock, or any transaction near the magnitude 
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of the ultimate Faggen transaction involving $5.5 million 
in Titan notes in payment for the Faggen Companies, 

15. A few weeks later, on October 2, 1968, I met 
with Harold Faggen in his offices in lower Manhattan to 
further negotiate the transaction. This meeting occurred 
after Ben Robinson told me to go negotiate the price down 
from $7.5 million myself, Robinson saying that he was too 
good a friend of Faggen's to engage in a negotiation with 
him. Our law firm's notes on this second discussion 
which resulted in the pricing of $5.5 million in conver¬ 
tible notes are also on page 2 of Exhibit 3. At this 
meeting Faggen and I shook hands on the fundamentals of 
the deal, all of which are listed in the notes made 
shortly after this meeting. The details were later 
changed somewhat when the contracts were written up, but 
the fundamentals did not change. As stated in my notes, 
the terms were 

"* * * 5 1/2 million at 4% semi-annually 
Subordinated, convertible 10 years * * *" 

(page 2, Exhibit 3). 

k 

The quoted notes of the conference on October 2, 1968 
were dictated by me, when I returned to Los Angeles, to 
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my associate Richard Bemacchi, who wrote them down on 
page 2, Exhibit 3, in his handwriting, as working in¬ 
structions for preparing the first draft of the contracts. 

16. As I recall, either at the September meeting 
or in the interim between our September and October meet¬ 
ings, Mr. Faggen prepaired in his own handwriting a June 
30, 1968 balance sheet on the Faggen Companies, and a 
presentation of 1968 pre-tax income showing an ultimate 
result of $571,476, based on described adjustments. Be¬ 
fore the October 2 meeting, Faggen delivered these state¬ 
ments to me, together with a copy of the tax return for 
his main corporation, Harold Faggen Associates, Inc., 

for the fiscal year ended June 30, 1968, to show the 
basis for the adjustments. These written representations, 
annexed as Exhibit 4 (including the tax return) were used 
to convince me at our October 2, 1968 meeting as to the 
earning power of the Faggen Companies. 

17. Exhibit 4 was in my law firm files with my con¬ 
ference notes since October, 1968, and I supplied part 

°f it to Titan late in 1971, and the balance recently, 
on request that I review my.old Titan files in connection 
with their investigation. The document reveals earning 
calculations which Mr. Faggen used to convince me that 
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the Faggen Companies were earning substantially more than 
the "Net Per Return - $288,494” (See Exhibit 4, page 1, 
and Tax Return for 1967, item 28, annexed thereto), that 
is, more than the pre-tax earnings shown in the key tax 
return. Af£er a list of adjustments which he set forth 
in detail for each corporation on these statements, he 
represented that instead of $288,494 in Harold Faggen 
Associates, Inc. and minimal earnings in the other three 
corporations, they were really earning a total of 
”$571,476” in 1968 (see total figure at bottom of page. 
Exhibit 4). These handwritten representations by Mr. 
Faggen, supplied with the tax return, were relied upon 
by me at that meeting in agreeing to the ten tiroes earn¬ 
ings price of $5.5 million in Titan notes. 

The analysis of adjustments he went through in Ex¬ 
hibit 4 further reveals what adjustments Faggen had in 
mind shortly thereafter when he wrote up the subsequent 
selling memorandum for the Board of Directors of Titan 
(the basis of this suit) which gave adjusted pre-tax 
earnings for 1968, as well as 1967, 1966 and 1965. Ex¬ 
hibit 1 to Titan's Complaint herein, the document sued 
, upon (further discussed in detail below) shows virtually 
the identical adjusted income for 1968 - $571,262 - as 
was presented to me in Exhibit 4 - $571,476. 
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The remainder of that second negotiating session on 
October 2, 1968 dealt with my argument to Faggen that 
while a ten times pre-tax earnings price (or 20 times 
after tax) might be appropriate herein, in terms of 
value being paid to acquire service companies at that 
time, and considering the alternative offers Faggen said 
that he had, an additional payment for this net worth 
was not justified. I stated, in substance, that we ex¬ 
pected to receive something more for our $5.5 million 
than future earning power alone, and the net worth had 
to be part of the package. Harold Faggen finally agreed 
to such concept and at the conclusion of the meeting we 
shook hands on a price of $5.5 million in convertible 
installment notes to be paid for the $571,000 in repre¬ 
sented earning power of the Faggen Companies. From that 
point forward, October 2, 1968, the transaction was a 
matter of board approval and having his and Titan’s at¬ 
torneys draw the contracts and proceed to the closing of 
the business deal agreed upon. Our board approved the 
deal October 9, 1969 and announced it to the publ. j that 

day. See Exhibit 6B, the release sent out by the corpo¬ 
ration. 
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18* I have been asked to read Mr. Faggen's moving 
papers where he described the negotiations leading to 
acquisition of his companies. I note that he is com¬ 
pletely silent about our two meetings, described in my 
annexed notes made at the time, which wen the final ne¬ 
gotiating sessions; He is also silent about delivering 
to me handwritten representations of adjustments from 
the key tax return which would yield $571,000 in earnings 
in 1968 (Exhibit 4). Mr. Faggen does admit in his mov¬ 
ing papers that 

• » 

"Early in October, 1968, at a preliminary 
stage in our discussion, I [Faggen] provided 
a summary description of the business * * * 
which included a statement of income for the 
years 1964-1968 adjusted to reflect the elim¬ 
ination of expenses (with respect to such items 
as pension contributions, executive salaries, 
travel and entertainment expenses, etc.) that 
would not have been incurred if an acquisition 
had taken place in 1964" (page 3, Faggen's 
moving affidavit). 
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This "summary description" document, also handwritten by 

v '»’’ 

Mr. Faggen, is annexed as Exhibit 5A, and he admits in 
his affidavit that it "has been retyped (with some errors) 
and is attached to the complaint as Exhibit 1", i.e., the 
.basis for this action. This handwritten document, when 
retyped (Exhibit 5B) was in turn relied upon by Titan's 
management when it approved the acquisition. Such docu¬ 
ment concededly delivered "early in October, 1968" was 
the direct follow-up to the 1968 income representation 
given to me in Exhibit 4, also in Faggen's handwriting, 
prior to our meeting on October 2,'1968, and both hand¬ 
written documents contain the same pre-tax earnings 
representation - $571,000. While there are slight dif¬ 
ferences between Exhibits 4 and 5A in income shuffled 
between his four wholly owned corporations, the total 
1968 earning power, which was all we cared about, is the 
same, and that $571,000 figure in both documents was not 
accidental. 

But the adjustments used by Mr. Faggen in October 
1968 to increase 1968 earnings from $288,000 to $571,000 
in Exhibit 4 are different from Mr. Faggen's adjustments 
offered in 1972. The "elimination of expenses (with re¬ 
spect to such items as pension contributions, executive 
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salaries, travel and entertainment expenses, etc.)" 
and the addition to ■* * * historical net income f? * 
ures [of] the difference between the projected sci^ry 
and the amounts made in the past", as related in ta ; « 
gen's 1972 affidavit (page 3) as the intended, though 
unstated, adjustments are only partially contained in 
the adjustments he supplied to me back in 1968. The 
adjustments in Exhibit 4 do not contain any additions 
to income for travel and entertainment expense reduc— 
tions; except for Faggen himself, no reductions in 
future executive salaries are stated; and I don't know 
what items are embraced by "etc." in his present affi- 
davit. ^ 

i 

The upward adjustments to 1968 pre-tax income in 
Exhibit 4, which I read and relied upon when Faggen 
presented it to me in October 1968 are limited to (a) 
increases for state and city income taxes payable in 
1968, (b) increases for salaries prepaid to executives 
through mid-1969 in certain corporations at the end of 
their fiscal year in 1968 (presumably to build up in¬ 
come tax deductions), (c) increases for pension prepay¬ 
ments (also to build up tax deductions), and (d) in¬ 
creases to accrue fees for "Accounting Services", 


1 



132a 


AFFIDAVIT OF EDMUND M. KAUFMAN 

"Special Work in Process" and "Expense Items that will 
not recur." Exhibit 4 lists each such adjustment with 
precision. The adjustment items he now proffers in 
1972 in general terms, with no epecifia statement of 
the items and amounts added in for 1968, nor for the 
previous three years, do not jibe with the specific 
adjustments I read and relied upon when he held out 
earning power of $571,000 annually. 

Moreover, the 1968 represented < arnings (in both 
Exhibits 4 and 5A and 5B) were a combination of cash 
and accrual earnings for the whole year, giving effect 
in October 1968 to anticipated transactions through 
the end of the year ("Advances for Services", "Special 
Work in Process", "Add Back State & City Income Taxes”) 
and melding together earnings of four corporations 
with differing fiscal years, to present a picture to 
Titan of 1968 earning power on a pro-forma realistic 
basis. For his own reasons, Mr. Faggen's affidavit 
(page 4) now denies that accrual concepts underlay 
this presentation in Exhibit 5A, and by inference, its 
predecessor. Exhibit 4, for Mr. Faggen now says: 
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"The summary was not a restatement on an 
accrual basis, and was not represented to be 
such." 

19. I am astonished at Mr. Faggen's lack of candor 
on these key disclosure documents - the numbers in them 
representing actual earning power are what made the 
deal. He does not even mention supplying Exhibit 4 to 
me which showed earnings of $571,000 for 1968, but it 
is here in his own handwriting. He refers to his ob¬ 
viously "bullish* selling memorandum in Exhibit 5A, 
showing the same $571,000 in earnings for 1968, as be¬ 
ing furnished "at a preliminary stage in our discus¬ 
sion." But our meeting of October 2, 1968 was not "at 
a preliminary stags in our discussion”; it was the 
meeting at which the transaction was agreed upon! 

On October 7, 1968, President Frank sent me a mem¬ 
orandum jnentioning two minor changes Ben Robinson then 
negotiated with Faggen right after our commitment, say- 
ing "I told Ben we would go along with these two re¬ 
quests. We will try to obtain a letter from Harold to 
present to the Board meeting on Wednesday" (See Exhibit 
5C). 
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Thereafter I am informed that the selling memoran¬ 
dum [the "letter from Harold"] was received by Chairman 
of the Board Robinson. The copy annexed hereto shows an 
acknowledgment of receipt in Robinson's handwriting (see 
top of Exhibit 5B), and shows that it also went to the 
President Anthony Frank. This selling memorandum re¬ 
quested on or about October 7 then formed the basis for 
approval of the acquisition by the Titan Board of Direc¬ 
tors on October 9, 1968. The basic transaction was 
agreed upon before Mr. Faggen wrote up the selling mem¬ 
orandum sued upon herein, and his affidavit saying it 
was furnished at a preliminary stage is just not true. 

Annexed hereto as Exhibit 6A are the minutes of the 
Titan Board meeting on October 9. The President (Anthony 
Frank, whose affidavit filed herewith corroborates these 
minutes) is quoted as follows: 

"He indicated that an agreement in prin- 
ciple had been reached with Mr. Faggen whereby 
he would zeceive convertible debentures total¬ 
ing $5,500,000 with an interest rate of 4% 

* * * the terms of the debentures, premiums, 
etc. have to be worked out. 

* * * 
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"The Board approved unanimously a motion 
to purchase these companies in accordance with 
the above terms subject to a final approval by 
the executive committee." 

The resolutions on October 9 were the direct result 
of my agreement with Faggen on October 2. Both the agree 
ment and the board resolution were based on the 1968 
earnings of $571,000 shown in Exhibits 4 (prepared in 
September 1968) and 5A (prepared on or about October 7, 
1968) in Faggen's handwriting, as well as the dependable 
earnings growth over the four years (generally related 
to me orally by Faggen) set forth in detail in Exhibit 
5A. The sequence of these dated documents contradicts 
Mr. Faggen's affidavit. 

20. If further proof be needed to show the selling 
memorandum led to definitive board action on this $5.5 
million transaction, counsel have pointed out to me that 
the minutes reflect several of the details of the Faggen 
Companies presented in this write-up of his business. 

For example, the memorandum (Exhibits 5A and 5B) says: 

"The staff consists of 33 persons * * * 
sixteen employees have been on the staff for 
ten years or longer" (page 1, Exhibit SB). 
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Th© corporate minutes trade this language saying: 

"The Faggen organization employs an office 
force in excess of 30 people in its New York 
offices, of which 16 of the key employees have 
been with Mr. Faggen for over ten years" (page 
4, Exhibit 6A). 

Elsewhere the selling memorandum says: 

"Harold Faggen Associates, Inc. owns a 
number of pieces of IBM unit record equipment 
and leases an IBM Model 20 Computer * * *. 

i 

Since we have both actuarial and computer ca¬ 
pacity, we are in the process of programming 
completely automated pension plan calculations 
* * *• We expect to provide these services to 
stockholders, accountants and lawyers only" 

(Exhibit 5B, page 2). 

• 

Tracking the same disclosures, the minutes say: 

a 

"The Faggen organization, through the use 
of a 360-20 IBM computer has available data 
banks on several million employees and expects 



137a 

AFFIDAVIT OF EDMUND M. KAUFMAN 

to expand into the computerization of actuarial 
processes which would be available for sale to 
insurance brokers and CPA's" (Exhibit 6A, 
page 3). 

The selling memorandum prepared by Faggen was obvi¬ 
ously a part of the presentation of this transaction to 
the Titan Board, was obtained from Faggen expressly for 
such purpose, and as confirmed by Anthony Frank's affi¬ 
davit filed herewith, was duly relied upon in giving 
approval of the transaction. This memorandum led to 
board approval and the deal was announced to news media 
that day (See Exhibit 6B) at 5:45 P.M. in a release en¬ 
titled "Titan Announces Plans to Acquire Group of Actu¬ 
arial-Compute t Companies.". 

21. This written memorandum (Exhibit 5A and 5B), 
which was in substance a selling memorandum prepared i>y 
Harold Faggen in his own handwriting, was consistent 
with the presentation of his earning power made in our 
conversations on the pricing formula for his companies 
described above. I went through the second conference 
(October 2) with Mr. Faggen supplied by him with the 
predecessor memorandum as to the earning power of the 
Faggen Companies for 1968 at $571,000 (Exhibit 4), with 
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information as to the upward trend over the four years, 
and negotiated a price based upon it* Exhibit 5B then 
submitted by Faggen to Robinson and Frank, and then to 
Titan's Board, merely repeated the earnings representa- 
cions made to me. In addition, this memorandum (Exhibit 
5A and 5B) contains a detailed year by year presentation 
of earning power indicating a continuing upward trend in 
earnings for the Faggen Companies, with a minor ($39,000) 
downturn in 1967, but with a substantial upward trend 
overall for the years 1965 through 1968 - progress from 
$380,000 to $571,000. In Mr. Faggen's words on page 3 
of his memorandums 

"As shown in Exhibit A attached, net profit 

• « • 

before tax has been growing at a compound rate 
of approximately 15 percent a year." 

I 

22. The practical basis for Titan's reliance on 
these documents in October 1968 should be mentioned. I 
considered myself experienced in acquisition negotiations, 
having bought many privately-held companies for clients 
prior to this negotiation and knew that as a matter of 
practice, the owners of privately-held businesses followed 
the principle of minimizing income taxes. It was well- 
known to me and, undoubtedly to Chairman Ben Robinson 
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and President Anthony Frank, that privately-held compan¬ 
ies seldom conveyed their true earning power or profit¬ 
ability in their published reports or federal tax re¬ 
turns. As we negotiated with Harold Faggen we were shown 
a 1967 tax return (fiscal year ending June 30, 1968) for 
his main corporation showing $288,494 in earnings, which 
was far below the $571,000 pre-tax earning power repre¬ 
sented to exist in 1968. Mr. Faggen made it clear in our 
meetings that he had been minimizing taxes by several 
techniques. Exhibit 4 which he presented to me with a 
list of specific item and dollar adjustments was repre¬ 
sented as the "true" earning power in 1968, engrafted on 
the tax return for the main corporation. For this same 
reason, the adjusted income figures annexed to his sell¬ 
ing memorandum (which as shown were just a four-year 
expansion of the concepts of Exhibit 4), was a key re¬ 
liance document, for it supplemented and corroborated 
what he had told us orally as to the fundamental earning 
power of the Faggen Companies. Tho following is the 
representation of earning power relied upon, as it ap¬ 
peared in Mr. Faggen's selling memorandum: 


> 
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"(EXHIBIT A) 


Net Income - Pre-Tax 
Adjusted to basis which will 
prevail after acquisition 
(excludes investment income) 


, i 

Fiscal Years Ending 

• 

In: 


1965 

1966 

1967 

Harold Faggen 

Associates, Inc. 
(June 30) 

$253,357 

$367,087 

$332,192 

Actuarial Tabulating 
Corp. (March 31) 

59,878 

60,976 

59,201 

Employee Fund Services 

Corp. (Sept. 30) 

• 

32,767 

27,891 

25,252 

Fund S & E Corp. 

(June 30) 







Harold Faggen, 

Personal (Dec. 31) 

34,800 

34,800 

35,240 

Totals 

$380,802 

$490,754 

$451,885 


1968 

$430,596 

65,806 

29,104 


35,280 

$571,262" 


We understood Exhibit A (and its predecessor) of Faggen's 
selling memorandum to be a restating of the earnings of the 
Faggen Companies, on a combination cash and accrual basis 
for the four years, as contrasted with the cash basis for 
reporting income sometimes used by private corporations 
to defer taxes as long as possible (until cash was actu¬ 
ally received), together with the adjustments which would 
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prevail after the acquisition was made. Notwithstanding 
Mr. Faggen's 1972 denial, he had to be making certain 
accrual adjustments for 1968, wherever relevant, in or¬ 
der to tell Titan the realistic earning power of his com¬ 
panies. To the extent that he did not state any differ¬ 
ences between accrual and cash basis results, I had to 
assume they were not material differences. I was deal¬ 
ing with a careful professional and expected that his 
work product would be as precise and reliable as was in¬ 
dicated by his presenting earnings figures refined down 
to "$571,262-. 

Moreover, over a four year period, cash basis earn¬ 
ing power should roughly equal accrual basis earning 
power, particularly where in the last year (1968) speci¬ 
fic adjustments are made on an accrual basis to reflect 
any differences (See Faggen's adjustments in Exhibit 4). 
The longer time span should iron out differences between 
these two accounting methods which might occur at the 
end of a single year. Higher earnings in 1968, for ex¬ 
ample, could merely reflect cash flow from business 
booked late in 1967, suggesting regularity and steadiness 
in earning power over the four year time span. My meas¬ 
ure of reliance and the measure of reliance of Chairman 
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of the Board Robinson, and President Frank, and other 
members of the Titan Board at the time, was particularly 
full and complete because of Harold Faggen's recognized 
expertise in accounting matters. This Exhibit 5A in his 
handwriting (and its predecessor Exhibit 4 furnished to 
me) was taken as a reliable, and carefully drawn, presen-* 
tation of the true earning power of the Faggen Companies. 
We were not put on notice of the finely drawn distinc¬ 
tions between cash basis and accrual basis accounting 
he now makes, and if there were material differences, 
he was expected to disclose them. There was no one in 
the Faggen Companies capable of presenting this set of 
facts to us other than Harold Faggen, since he employed 
a small accounting firm, Joseph Warran & C6. who did not 
certify his annual audits or take any auditing responsi¬ 
bility for his financial statements. This, then, was a 
typical privately-held business being offered for acqui¬ 
sition to Titan, where our entire reliance was on the 

represented earning power "which will prevail after ac- 

% 

quisition" submitted in writing by defendant Faggen as 
the person fully in control. 

The affidavit of Mr. Hatcher, Titan's chief account¬ 
ing officer, supplied separately on this motion, now 
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■hows that the Faggen Companies never had the earning 
power represented. The Hatcher affidavit further shows 
that the overstatements of earnings for two of the ear¬ 
lier years were even more glaring than those for 1968,• 
and that the growth trend year-to-year of operating earn¬ 
ings (excluding investment income) was greatly exagger¬ 
ated for three succesive years. I further believe that 
the precipitous drop in earnings between the represented 
$571,000 in 1968 and the $260,000 in earnings in 1969 
(see Hatcher affidavit) suggests that there were other 
adverse factors brewing in 1968, known to Faggen and un¬ 
disclosed, which would have shown Titan that a precipitous 

drop in earnings would probably occur. 

• ■ 

Drafting of Contracts 

23. After the price of $5.5 million in notes was 
agreed upon on October 2, and the Board approved the deal 
a week later on October 9, 1968, Benjamin Robinson's of¬ 
fice, as counsel for Titan, took over the handling of 

% 

the legal aspects of this transaction. As I was based 
in Los Angeles, it seemed more economical for the law 
firm of Chairman of the Board, Robinson, to prepare the * 
papers and close the transaction. I did supply a first 
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draft of the contract, at Robinson's request, prepared 
by ry firm in Los Angeles. This draft was completed 
October 21, 1968, copies of its first few pages are an¬ 
nexed as Exhibit 7, and it was mailed to the Robinson 
firm who forwarded it on to Mr. Faggen's counsel, Simon 
aheib, on October 23, 1968. (Exhibit 8 is the covering 
letter of October 23 from Michael Rosen of Mr. Robinson's 
firm to Simon Sheib.) 

As further documentary evidence of our belief in 
and reliance on Faggen's represented earning power at 
that time. Exhibit 9 shows a draft letter to Titan share¬ 
holders, prepared by President Frank's office, for our 
nine-month earnings report. On this draft announcement 

describing the Faggen acquisition, I wrote in (around 

. ! ** 

October 23, 1968)s 

"The actuarial and computer companies have 
net cash and liquid assets of more than $1.5 
million and operating income for their most 
recent fiscal year in exceee of $650,000 before 
taxea m (my handwriting on page 2, Exhibit 9). 

The nine-month report ultimately mailed did not, however, 
contain this detailed language. 
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24. As mentioned earlier* the Robinson law firm 
had dealt extensively with Faggen over many years as at¬ 
torneys for the various pension plans where he acted as 
actuarial consultant. At the time of the'negotiations 
in 1968 the close relationship of Benjamin Robinson to 
Harold Faggen was considered a positive factor. In sub¬ 
stance, Mr. Robinson, as Chairman of the Board of Titan, 
was vouching for the business ability and accounting 
integrity of C.P.A. Harold Faggen. Mr. Robinson, I am 
informed, even helped Faggen select cotinsel, recommend¬ 
ing Simon Sheib who was now known to Mr. Faggen previously. 
Robinson's vouching for defendant Faggen played a sub¬ 
stantial part in my reliance upon Mr. Faggen's unaudited 
presentation of net income, "adjusted to basis which 
would prevail after acquisition", and justified Titan, 
through the Robinson law firm, completing this acquisi¬ 
tion based on Mr. Faggen's oral and written assurances 
as to earning power. 

25. As the Robinson firm exchanged drafts on the 

% 

contract with Faggen's attorney, Simon Sheib, I was ap- 

• I 

prised of certain insubstantial changes in the legal 
mechanics of this transaction (See Exhibit 10, a letter 
to me of November 8, 1968 from Robinson's office forwarding 
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revisions, where the attorney says "The principal change 
in the structure of the Agreement, as distinguished from 
its substance is the omission of a separate contract 
and closing ***”). In connection with the contracts' 
prepared by the Robinson firm, a set of financial state** 
ments were ultimately obtained and incorporated by ref¬ 
erence into the contracts. These financial statements 
were supplied late in October by Joseph Warren t Co. 
under date of November 25, 1968 and the transaction 
closed a week later on December 2, 1968. The Joseph 
Warren t Co. financial statements which were incorporated 
by reference into the contracts were supplied to the man¬ 
agement of Titan just before the closing, but Joseph 

Warren's main income statement (for Harold Faggen Asso- 

• 

dates, Inc.) was the same tax return for the year end¬ 
ing June 30, 1968 that Faggen had already supplied to me 
in September as part of Exhibit 4. This key disclosure 
of the earnings base was nothing new and did not super¬ 
cede the expansion from that base set forth in Exhibits 
4 and 5A. There was also nothing we did not already have 
in the balance sheet as of September 30, 1968. The pric¬ 
ing of the transaction and the basic reliance documents 
were the Statement of Net Income - Pre-Tax (Exhibit 5A 
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‘ # l • 

and its predecessor Exhibit 4) which Faggen prepared and 
upon which all of us relied as the represented earning 
power of the Faggen Companies. The overall upward trend 
of earnings over the four-year period was very material 
(as related in Exhibit 5A) to the decision to buy Faggen 
at all, and the final pricing element to the deal was 
the $571,000 represented earning power for 1968 contained 
in these two documents. 

The Joseph Warren accounting statements received 
after the negotiations were over were substantially dis¬ 
regarded for several reasons: First, these accounting 
statements of Joseph Warren & Co. stated that they were 
unaudited "prepared from your [Faggen's] books and records 
without independent verification thereof, and because of 
the change in accounting method described above, we are 
unable to express an opinion with respect thereto." (See 
Exhibit 11, Warren's form cover letter on all the state¬ 
ments.) Thus they were no more reliable than anything 
Faggen said in writing. Second, Joseph Warren 6 Co, ex¬ 
pressly stated on the face of these statements as of 
November 25, 19C8 that they should not be relied upon, 
since. 
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"The statement of income and expenses does 
not properly reflect the earnings for the pe¬ 
riod. The income is overstated because and to 
the extend that the opening balances on an 
accrual basis have not been taken into account" 
(Exhibit 11)• 

Obviously# there was nothing here that Titan could rely 
upon# and it was so instructed by Joseph Warren 6 Co. 
as agent for Harold Faggen. Moreover# with respect to 
income of the corporations# they were not the usual form 
of profit and loss accounting statements; they were just 
tax returns. I already had had the key tax return (since 
September# 1968) for the main corporation's year ended 
June 30# 1968 (part of Exhibit 4)# and the adjustments 
which built up to $571#000 pre-tax earnings were all based 
on the $288#494 starting point contained in this tax re¬ 
turn. What we were relying upon was the additional un- 
audited presentation by Harold Faggen himself# upon which 
the pricing of this whole transaction was based.* The 
income statements included in the Warren financial state¬ 
ments were merely Xerox copies of the corporations' tax 
returns for the years involved (See Exhibit C# to Faggen 
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affidavit), and we knew from our own experience, and 
Harold Faggen haul expressly stated to us, that he had 
been minimizing reported income for years in order to 
minimize taxes on his operations. In substance, Joseph 
Warren & Co. was saying "Don't depend on us" and Mr. ' 
Faggen was saying, "Depend on me". 

-26. The redraft on the contracts was transferred 
between Mr. Robinson's firm and myself during November 
as the transaction moved toward completion, but the basic 
business transaction, as announced, was not changed. 

See our announcement to Titan shareholders on December 
3, 1969 reporting "the consummation of the previously 
announced agreement" (Exhibit 9B). The essential trans¬ 
action which I had personally negotiated with Harold 
Faggen on October 2 was unchanged by the legal documents- 

i 

tion. 

Steps Taken After Closing of Traneaotion 

27. After this transaction was closed in December, 
1968, Titan took over all the shares of the Faggen Com¬ 
panies in exchange for $5.5 million in convertible notes 
plus an additional $42,410 by a short-term note ultimately 
paid to Faggen. Faggen was recommended by Robinson as a 
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nominee for the Board of Directors of Titan and became 
a director of Titan serving in 1969 through April, 1972,. 
as a Titan director. Faggen and I were elected to the 
Board at the same meeting on December 12, 1969. Exhibit 
12 attached shows how promptly, and with what complete 
faith, Mr. Faggen was made an insider in Titan after the 
closing. In the summer of 1969, Faggen, along with 
Robinson, became a member of Titan's Executive Committee. 
However, after the acquisition closed, minor tensions 
developed over Faggen's desire to continue his absolute 
control over accounting matters in the Faggen Companies. 
Faggen refused to permit the Peat, Marwick 6 Mitchell 
firm to do the year-end audit of his books, reiterating 
a prior view that they competed with his pension fund 
advisory services and would obtain his trade secrets if 
permitted to audit him. The Joseph Warren firm had been 
handling the books without audit through Septendbor 30, 
1968, and they **ere permitted to do the year-end work-up 
and supply their conclusions to the Peat, Marwich & 
Mitchell firm for overall certification of the Titan 
group. This unusual approach was acceded to in the first 
blush of cooperative effort with a newly acquired company. 
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Thus, Titan never did itself make an audit for 1968 
of the books of the Faggen Companies, notwithstanding 
Mr. Faggen's contrary assertion (page 5) in his affida¬ 
vit. Titan accepted the report of the Joseph Warren firm 
at year-end and incorporated it into Titan's overall re¬ 
ports for 1968* I am informed by Titan's present manage¬ 
ment that the work papers of the Warren firm were re¬ 
tained during this period and made available to Titan's 
accountants, even for the last three months of 1968, with 
great reluctance, and with little opportunity for inde¬ 
pendent verification. Titan did not make any audit for 
the year 1968 nor for the prior years 1967, 1966 or 1965, 
which had been the subject matter of Mr. Faggen's tepre- 
sentations. No audit was made for theoe years while I 

was connected with Titan and I am informed no .audit was 

♦ 

•% 

thereafter made until April, 1972, just prior to bringing 
this action, because of Faggen's and Warren's unwilling¬ 
ness to release the prior years' records. Titan’s home 
office never obtained actual possession of the ledgers 
- the raw data - until 1972. Mr. Hatcher's affidavit 
herein shows me to what lengths Mr. Faggen went to hold 
on to these records down to the bringing of this action. 
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28* When Titan allowed Faggen to control his ac¬ 
counting in 1969, Titan, of course, had no way of know¬ 
ing how much smaller the actual earning power of the 
Faggen Companies was- than that represented. Hie year- 
end report prepared by Joseph Warren 6 Co. for 1968 could 
only give effect to the tax planning and income minimiz¬ 
ing devices of Faggen which continued after the closing 
in December, 1968, and the adjustments could not be re¬ 
flected in 1968 income. Moreover, Faggen vehemently re¬ 
sisted our putting another financial executive in to 
oversee his operations, refusing even to talk to the man 
I chose to go into his closely guarded domain. See my 
letter to director Faggen on August 12, 1969, trying to 
gain more cooperation, 

"he [the executive Johnson] may be considerably 
handicapped with respect to our present actu¬ 
arial operations insofar as you feel that as 
a matter of principle you cannot talk to him" 
(p. 2, Exhibit 13). 

A careful reading of Exhibit 13 in its entirety conveys 
the atmosphere of my dealings and problems with Mr. 
Faggen. 
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The first dependable data from which one could ques¬ 
tion the reliability of the §571,000 in pre-tax earning 
power represented by Faggen did not come in until after 

1969, when a full year of operations on an accrual basis 
with the "adjustments" had been completed, and the ad¬ 
justed earning power of the Faggen Companies could reveal 
itself. In the year ended December 31, 1969, I am in¬ 
formed that the Faggen Conpanies earned only $260,000 
(pre-tax), as contrasted with the represented earning 
power in 1968 of $571,000, a 60% drop. This year-end 
earnings report became known to Titan in or about April, 

1970, when the annual audit was completed by its auditing 
firm. But of course, at that time both Harold Faggen and 
Benjamin Robinson were active' members of the Board of 
Directors of Titan and members of the Executive Committee, 
and when director Faggen was asked about the substantial 
downturn in his business he had lengthy "explanations" 
to supply on the subject, emphasizing the unanticipated 

expense of expanding his computer service division* 

* • * 

There was no suggestion of fraud at the time and he had 
been successful (without a showdown over corporate au¬ 
thority) in keeping home office executives out of his 
division. At worst I assumed Faggen was suffering from 
a temporary problem from this expansion. 



were 
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29. By early 1970, earnings of many companies 
turning downward, and Titan itself was beset with prob¬ 
lems of a most serious nature. We had made several addi¬ 
tional acquisitions in the year following the Faggen ac¬ 
quisition and had year-end operating problems and capital 
shortages in many divisions of the company. At that time 
as Chairman of the Board I was dealing with earnings 
downturns in many places in Titan and we were having 
problems with the management of many acquired companies 
who needed more operating capital and who were unhappy 
at the result of their acquisition because the Titan 
Common Stock which they had received had fallen dramati¬ 
cally in market value. The balance of 1970 was a bitter 
year for Titan as it was for many companies in the con¬ 
struction and real estate field. I accepted Mr. Faggen's 
explanations in 1970 for the substantial downturn in 
earnings of his companies as part of the general dis¬ 
tressed business conditions of the time, and was not 
aware of particular problems which might tie into mis¬ 
representations at the inception of this transaction 
back in October, 1968. 

By the end of 1970 a substantial internal reorgani¬ 
zation was under way in Titan. There were three 
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successive chief executive officers in Titan during 1970, 
after I resigned as chief executive in mid-year. Persons 
whose companies had been acquired in the preceding year 
and a hailf were complaining of the problems in Titan, 
some of them wished to take their companies back and 
several insisted that new Titan management was required. 

By the end of 1970 a whole new Board was proposed and I 
ultimately resigned as Chairman, and later from the Board 
entirely. Several major stockholders whose companies 
had been acquired by Titan took over management. One of 
these major stockholders was Robert James Frankel, who 
held more than 10% of the outstanding common stock o.f 
Titan and who had been operating our New York based heavy 
construction company. Sovereign Construction Company, 

Ltd., without active involvement in Titan's overall op¬ 
erations. He became Chairman of the Board and Chief 
Executive Officer at the beginning of 1971. Mr. Frankel's 
affidavit as to his investigation of the Faggen acquisi¬ 
tion late in 1971 and 1972 is separately submitted. 

30. In the year ended December 31, 1970, I am in¬ 
formed that earnings in the Faggen Companies fell again, 
earning only $192,000 pre-tax, less them the amount 
necessary to cover annual interest costs of their 
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acquisition, and barely 30% of the $571,000 represented 
earnings. The $5.5 million in notes bore interest at a 
rate of 4% annually, i.e., $220,000 annually in interest 
requirements. But the audited 1970 earnings figure was 
not determined until the spring of 1971 and at that time 
I was out of Titan entirely, followed by my clients and 
business associates in Los Angeles disposing of all of 
their stock holdings in Titan. The lack of earning 
power in the Faggen Companies became a problem for the 
new management of Titan, in early 1971, when Robert 
James Frankel took over as Chairman of the Board of Titan, 
he and I were engaged in a bitter dispute over certain 
management decisions made at the time of my tenure and 
sums owing to me and my law firm by Titan at the termina¬ 
tion of our relationship. As these disputes were ulti¬ 
mately compromised and settled, with less than couplets 
amity, Mr. Frankel made detailed inquiries of me late in 
1971 as to what happened with the Faggen Conpanies and 
why they weren't earning more money with such a substan¬ 
tial price in debt securities having been paid for them. 

I could not give a satisfactory answer to this question. 

31. At this juncture in 1971, Mr. Frankel as head 
of the new management team began his own investigation 
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of the Faggen Companies acquisition, and after many 
months of negotiation and legal study this lawsuit re¬ 
sulted. That set of facts in 1971 and 1972 is presumably 
detailed in Mr. Frankel's affidavit. After I resigned 
I did nothing more than answer questions and search my 
files late in 1971, and later in more detail, in prepara¬ 
tion of this affidavit in July, 1972. 

Conclusion 

The written earnings statements by Mr. Faggen in 
Exhibits 4 and 5A and 5B were the basis for the price 
agreed upon. The fallacious and misleading accounting 
underlying those statements are the subject of the 
Hatcher affidavit submitted herewith. I am a. busy Cali¬ 
fornia lawyer uninvolved with Titan, whose offices are 
now based in New Jersey and Kentucky, and I would like 
nothing better than not to be involved as a witness 
herein. But the notes and documents in my files are 

relevant and I have supplied them with, I believe, a 

% 

full explanation of the conversations surrounding them. 
Reviewing all the factual material supplied to me by 
Titan's counsel, restudying the sequence of documented 
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events, and weighing the secret!venese of Mr. Faggen in 
the years following his acquisition, I now sincerely be¬ 
lieve that the defendant misled me and misled the other 

persons in Titan's management who relied on his stated 
earning power. 

(Sworn to by Edmund M. Kaufman, August 11, 1972.) 
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titapj group, ipjc. 

820 FIFTH AVENUE. NEW VOIIK. N Y 10017 D TELEPHONE (S1 3 > M Q l 3832 


August 12, 1969 


LOS ANGELES OFFICI 

8SOO WILSHIRF BOULEVARD 
LOS ANGELES, CALIFORNIA 90037 
10131 306*7644 


Mr. Harold Faggen 

Harold Faggen Associates, Inc. 

853 Broadway 1 

New York, New York 10003 

• • 

Dear Harold: 

19S9 La»<-w r Sf^ Pt ° f yOU J letter to »e dated August S, 
i 9 ? ^ ? gether ^ with a copy of V° ur letter to John Spence 
August 6, 1969, the latter dealing with your ? 

1969? tl0nS ° f mnutes for the Board meeting held June 12, 

1 have the following comments: • • 

? ouw ° uld llke to aiscuss the Preliminary 
conlacfits author. Y ° U °" 1969 ’ 1 

aware that your negative vote with 
respect to the employment of Mr. Johnson extended to 
determining his compensation. My recollection is that 
the compensation package, with specific reference to the 

nnMnnf Shares Johnson and the granting of stock 

options, was considered separately, if, however, you 

wish to correct the minutes to reflect a negative vote 
on the compensation package, I see no reason why that 
cannot be accomplished. I take it your point is that 
having employed him, we should insist on his serving 
without compensation. * 


of 


3. I assume that the "two principal officers’ 
your organization who objected to Mr. Johnson were 
yourself and Miss Dogar.. In any case, please let me 
know and we will incorporate into the minutes the names 
of the specific officers who objected, it is true that 
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Mr. Harold Faggen 
August 12, 1969 
Fage Two 


in the face of "this objection", I recommended that 
Mr. Johnson nevertheless be employed primarily so as to 
obtain his valuable assistance in the Rsurance agency 
operations. I have no recollection of, and no Intention 
of and do not now intend, any limitation on Mr. Johnson's 
employment insofar as the Financial Services Group is 
concerned. The resolution in fact adopted proposed 
Mr. Johnson as a Group Vice President in charge' of Finan¬ 
cial Services. “Your desire not to communicate with 
Mr. Johnson is one which you have explained at great 
length to me. Although I wish the contrary were true, 

I apparently have no ability to impose his services upon 
you. From the executive management point of view, we are 
nonetheless looking to Mr. Johnson for long range develop- 
_ ment of the entire Financial Services Group although 
admittedly he may be considerably handicapped with respect 
to our present actuarial operations insofar as you feel 
that as a matter of principle you cannot talk to him. 


I presume that you will agree that it is management's 
prerogative to call upon services of those upon whom it 
chooses to rely. Harold, I do not wish to engage in game 
playing. We have a responsibility to the Board of 
.Directors and to the stockholders to exercise cur best 
judgment for the long range good of the company. There 
will be times when one or another of us will disagree 
with actions proposed and taken but I cannot abide a 
situation where any one of us has a veto power over the 
actions of the Board and of management as a whole. This 
is not the U. N. Security Council. Each of us will have 
•to learn to live with decisions with which we disagree. 


. Cordially, 

TITAN GROUP, INC. 



EMKsyk. 


Edmund M. Kaufman 
Chairman of the Board 


cct Mr. Anthony M. Frank 
Mr. John C. Spence 
' Benjamin M. Robinson, Esq. 

M_ mm ___ 
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Minute* of the meeting of the Board of Directors of Titan Group* 

Inc. held on July 29, 1968 at the office of the corporation, 529 Fifth 

Avenue, New York, New York, at 2:00 P.M. 

PRESENT: " 

« 

* 

Leonard Casey 
Alfred M. Frager 
Anthony M. Frank 
Rosalie Futterman Casco 
Kurt H. Grunebaum 

Eugene A. Hegy, Jr. . 

Richard K. McIntyre 
Benjamin M. Robinson 
James A* Russell 

ABSENT : . .■ . • ‘ . 

Samuel N. Bergman 

Benjamin M. Robinson acted as Chairman of the meeting and Richard K. 
McIntyre as Secretory thereof. The Secretary presented to the meeting a copy 
of the notice thereof that had been sent by telegram or delivered by hand to 
each director together with an affidavit relating thereto. The Chairman 
directed that said notice and affidavit be filed with the minutes of the meeting. 

Frank then reported in detail on each of the company's invest* 
ments Indicating his Ideas as to the future possibilities of eacn and then 
presented to the B^-rd with his comments the operational figures for the six 
months ended June 30, 1968. 

• • 

* # , ‘ 

The Treasurer announced that In connection with the renovation work 

being done at the Dupont Plaza Hotel In Washington, D, C. the Corporation had 
been called upon to guaranty the construction contract entered Into by Its 
subsidiary, Futterman Dupont, Inc., for a price of approximately $250,000 plus 
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any authorized extras; ""Whereupon, alter discussion thp execution and 

s’ . 

delivery of said guaranty was ratified, confirmed and approved* 

The Treasurer then announced that Sky Hose Inn, a partnership of 

which the Corporation's subsidiary FUttennan Atlanta Corporation holds a 291 

. # * 

Interest, borrowed the sum of $43,750 from The First National Bank of AClanta 

In order to make the final payment upon the purchase of the fee Interest of 

the land and this Corporation along with the partners I* T* Cohen and Ben 

Kohler jointly and severally guaranteed said loan* Whereupon, after discussion 

the execution and delivery of said guaranty was ratified, confirmed and 

approved* 

The Treasurer next announced that the $1,000,000 loan transaction 
with The Exchange National Bank of Chicago had been consumnated and subor¬ 
dinate mortgages held by the Corporation or Its subsidiaries on several 

• • 

properties were pledged to the Bank as security.- The rate of Interest Is 
7~l/4t per annum (subject to Increase If the prime rate Increases), principal . 
payments of $25,000 are payable quarterly and the loan statures In three years* 
Whereupon, after discussion said loan transaction was ratified, confirmed and 
approved and tl~ Corporation was authorized to execute and deliver such further 
documents In connection with the pledging of said subordinate mortgages as the 
Bank's attorneys may reasonably request. 

The President announced that the sale by the Corporation's subsidiary, 
Futterman Marine Drive Corporation,of its one-half interest in Imperial Towers 
at a purchase price of $1,925,000, subject to closing adjustments and payment 
of brokerage, to be consucsuted as of July 31, 1968 end said transaction was 
ratified,' confirmed and approved. 

D/7/29/68 - Page 2 
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Mr. Frank then discussed in detail the economic future of certain 

investment properties presently in the company's portfolio which he felt 

warranted a full scale management review of their present economic values 

in relation to the book values of such properties with a view toward the 

possibility of setting aside appropriate reserves on the balance sheet of 

the Corporation in amounts that would properly reflect.the true value of 

these investments. The Board Indicated that such a study should be under** 

taken and a future report be made to the Board of the action taken by manage* 

i 

ment regarding the valuation of certain properties. 

• * 

Mr. Frank then reported to the Board on the proposed sale of the 
shopping center division in furtherance of his memorandum of July 19, 1968 
to the members of the Board. 

The Treasurer nomd that in some cases it might be advisable to 

• v • . * • • • ~ • 

sell the stock of the subsidiaries owning the shopping centers rather than 

• * * • ■ * m , 

to convey the assets. A lengthy discussion then ensued regarding this trans* 

• • . • • • • 

action Including the possible uses of the cash proceeds and the administrative 

savings to be effected. Whereupon* after motion duly made and seconded the 

following resolution was unanimously adopted: 

RESOLVED* that the President be, and he hereby is* authorized 
to enter into a contract (or contracts) with First National 
Real Estate Trust and/or United Investors Corpotatlon* or 
their nominee* for the sale of the six (6) shopping centers 
owned by the Corporation and its subsidiaries at a total 
purchase price of $4,500,000 cash over mortgages, subject ■ 
to closing adjustments* and upon such other terms and condi-* 
tions as the President may approve; 

RESOLVED* that any one or more of said contracts may* in the 
discretion of the President, be in the fora of a sale of the 
stock of the subsidiary corporation owning title to the shopping ' 
center, in which event the Corporation shall give the purchasor 
the customary guaranty against undisclosed liabilities; and 
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RESOLVED, that upon the execution of said contract* the 
President or any Vice President be, and each of them hereby 
la, authorized to execute deeds to said properties (or 
transfers of the stork of subsidiaries in the event of 
stock transactions) and such other documents as may be 
necessary or desirable to consummate said contracts, and 
the Secretary or any Assistant Secretary shall be authorized 
to certify to the effect of the foregoing resolutions to 
any title company or other proper party interested in said 
transaction. 


The Board then discussed in detail the proposal made by Mr. Bergman 
to sell his 2OX interest in die insurance division to Titan. After analyzing 
the past profits and anticipating the future, the Board felt that such en 
acquisition should be negotiated with various safeguards including a proviso 
that the.underwriting business of a subsidiary to Bergman & Lcfkow, that is, 
Bergman's Exchange Agency, should have a limited scope of endeavor so as to 
protect against losses such as were incurred.in the Compass underwriting 
activities on the West Coast. The Board felt that a continued participation 
in any losses that developed subsequent to the purchase of the agency but 
which were applicable to the period prior to said purchase had to be shared 
by the seller on e 20/80 ratio. Additionally, it was felt that if such a 
purchase was effected, the underwriting exposure would have to be substantially 
reduced if not eliminated. Therefore, upon the general terms and conditions 
outlined, the Board authorized Mr. Frank to meet with Mr. Bergman and attempt 

to negotiate the purchase of Mr, Bergman's interest for the Corporation and 

% 

that the purchase in its final terms and condition a be subject to the approval 
of the Executive Committee. 


Tie Chairman then discussed the possibility of acquiring Harold 
Faggen's Company, an actuarial consulting service to pension funds and welfare 


J 
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• * ' , ; .• 

t 

programs, which was owned IOOZ by a nan that he has known for many years* 
Mr. Robinson indicated that Mr. Frank and he had mat several times with 
Mr. Faggen and that a possibility of an acquisition exists. The Board ad- 
vised that discussions continue. 


There being no other bu^xness to come before the meeting it was 

• 

thereupon adjourned at 5:00 P.M. 
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EXHIBIT 5B, ANNEXED TO AFFIDAVIT OF EDMOND M. KAUFMAN. 

—"(Confidential) ~ {? /{• ]’ 

• V5Tilu~ar^ . -. 

• • . 

{ . • 

» Harold Faggen Associates, Inc. was organized in 1956 

. . * • 

• * 

to take over the business started by Harold Faggen during 

• • • • • 

• • 

the latter part of 1946. . . * • 

*.«••• • . . ' 

Harold Faggen Associates, Inc. and several related 

* ■ - • * _ . . . • 

organizations function primarily as consulting actuaries to 

• • 1 
• . • ' , • 

multi-employer pension funds, welfare funds, supplemental 

• • • • •• 

• • • • *.•. 

unemployment funds, etc. • ’* 

• * * • • • 

•* •• • 

• AS shown in Exhibit B, attached there are 143 clients, 

• * • . ; 

• . 

most of which have been clients continuously for more than 

. . I •* . . • 

ten years. •* • . . ... * . 

‘ 

I 

The staff consists of 33 persons and is being expended 

• . » 
as rapidly as competent experienced persons can be found. The 
. • 
stability of the staff is demonstrated by the fact that only ' 

• i * 

• • • • • 

seven employees have been on the staff for five years or less. 

* i ... .• . * . 

• .. • 

.Sixteen employees have been on the staff for ten years or longer 

! . • ' .• 

The Corporations occupy the ninth floor of a fire proof 

• • * 

• • • * • • 

building at 853 Broadway. The floor contains approximately 

. 1 • I. . . # 

• .. ■ • 

* 6,000 net feet. It is expect that an additional 3,000 square 

feet on the eighth floor will be occupied within the near 

• • 

future. The space on the eighth floor is vacant and a lease 
is being negotiated. 



m 


ft «- &L 
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Harold Fafjcn Associates, Inc. owns a number of pieces 

unit record equipment and leases and IBM 3G0 Model 20 

[* Com P ut cr. The present system uses cards but two disc drives 

ore on order and delivery is expected within the next few weeks. 

Since we are in constant touch with many trade unions 

• . w 

we have undertaken the task of programming a completely auto¬ 
mated union office. A very substantial client has already. 

been obtained and we expect the fees from this client to be 

• * • }* » 

sufficient to pay all development, costs. 

• • 5 I 

Since we have both actuarial and computer capacity, ’ 

. . i 

/ we are in the process of programming completely automated 
pension plan calculations for small and medium size employers. 

We expect to provide these services to stock brokers, account- 
.. ants and law y er « only. The availability of packaged pension 
plan servi ces at very reasonable prices will enable stock 
brokers to service the pension plans instead of leaving them 
v* for the insurance companies. It will also be possible for the 
thousands of accounting firms throughout the country to service 

their clients with pension fund advice as the-Ostheimer ' 

• • , • 

Division of Peat, Marwick, Mitchell services their clients. 

• • 

The profit potential interest in our operation makes 
it possible for us to achieve any reasonable goal we set, • 


•* 


Ua * 
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EXHIBIT 5B, ANNEXED TO AFFIDAVIT OF EDMUND M. KAUFMAN 
while, iit the some time, absorbing the additional costs 

involved in developing new programs. As shown in Exhibit A 

attached, net profit'before tax has been growing at a compound 

rate of approximately 15 percent a year. 




Fiscal Years Ending In: 

% 


• • 

1965 

1966 

' 1967 

1968 

arold Faggen 

Associates, IncLfjune 30) 

$253,357 

• * 1 

$367,087 

$332,192 

•* '* 1 

$430,596 

ctuarial Tabulating 

Corp. (March 31) 

• • • 

.. 59,878 

60,976 

• 

59,201 

65,806 

mployce Fund Services 

Corp. (Sept. 30) 

• • 

32,767 

'27,891 

25,252 

29,106 

und S & E Corp. 

(June 30) 

• # . 

•• 

• 

10,47( 

arold Faggen, 

Personal (Dec. 31) 

* •• 

34,800 

34,800 

35,240 

« 

35,280 

N • Totals 

$380,802 

$490,754 

$451,885 

$571,262 


' • Totals 
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EXHIBIT 5B, ANNEXED TO AFFIDAVIT OF EDMUND M. KAUFMAN 
, (Exhibit B) 


Analysis 


Pension 

Funds 

* . 

New in 1968 2 

New in 1967* ' 3 . . 

New in 1966 . 5 

New in 1965 . 

New in 1960-1964 19 

Began Prior to 1960 49 

• 

Totals 78 


of Clients 


Welfare 

Funds Other 

1 . 3 

1 ’ .1 

1 * 1 

14 2. 

36 3 

* 

53 12 


Total 

4 

7 

7 

2 

35 

88 

143 
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EXHIBIT 5C, ANNEXED TO AFFIDAVIT OF EDMUND M, KAUFMAN. 
MEMORANDUM 

October 7. 1968 

TO: Edmund Kaufman 
FROM: Anthony M. Frank 


(1) Sam Bergman hurt his shoulder at the Airport today and may not be 
able to attend Titan's Board meeting on Wednesday. 

(2) Ben spoke with Faggen. Faggen is agreeable if: 

l 

(a) We make available 25,000 shares for stock options to his 

eight to ten key employees. 

(b) He would like $750,000 of his debentures convertible at 15, 

rather than 20. My calculations indicate this would increase 
the number of shares by 12,500 over the 275,000 we have 
been discussing. 

I told Ben that I would go along with these two requests. We will 
Nj try to obtain a letter from Harold to present to the Board meeting on 
Wednesday. 

(3) I am enclosing a copy of a letter from Gene Colman Just received. 

This letter raises a number of questions: 

• * 

(a) What is the tax effect of Titan substituting for Colman as 

guarantor of bank loans? 

* . • • 

(b) I had figured that the shares we were paying for his inventory 

would also serve as compensation for "a value for the 
operating company." 

(c) The $14 down-side protection matter. 

It is my personal opinion that these matters can be resolved, but certainly 
not in time to present to the Board this Wednesday (particularly when we 
have yet to arrive at an evaluation of the land holdings now held by Vermont 
Lumber Company). 

I am off for Denver, and expect to speak to you tomorrow from New York. 

AMF:Jg 

enc. 
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EXHIBIT 6A, ANNEXED TO AFFIDAVIT OF EDMUND M. KAUFMAN. 
Minutes of the meeting of the Board of Directors of 

Titan Croup, Inc. held on October 9, 1968 at the office of 

the corporation, 529 Fifth Avenue. New York, New York, at 

10:00 A.M. 

PRESENT : - 

Leonard Casey 
Alfred M. Frager 
Anthony M. Frank 
Kurt H. Grunebaum 
Richard K. McIntyre 
Benjamin M. Robinson . 

James A. Russell 

ABSENT : 

Samuel N. Bergman 
Rosalie Futterman Casco 
Eugene A. Hegy. Jr. 

Benjamin M. Robinson acted as Chairman of the meeting 
and Richard K. McIntyre as Secretary thereof. The Secretary 
presented to the meeting a copy of the notice thereof that 
had been sent by telegram or delivered by hand to each director 
together with an affidavit relating thereto, the Chairman 
directed that said notice and affidavit be filed with the 
minutes of the meeting. 

Mr. Frank discussed the financial statements for the 
eight month period ended August 31, 1968 as well as the 

estimated results through September 30. 1968. He gave a 

»•* 

detailed report on the various properties. 

The Board approved the proposed sales of Highpoint and 
Bamaby Apartments for a price of $600,000 above the mortgages. 
$25,000 to be payable at contract, $25,000 six months from 
closing of sale and the balance of $350,000. with interest at 


D/10/9/60 - Page 1 




190a 


EXHIBIT 6A, ANNEXED TO AFFIDAVIT OF EDMUND M. KAUFMAN 
4Z t to be paid at such tima as the purchasers are aj>}e to 

refinance the project under a hew FHA Rehabilitation Program 

and the proposed sale of the Highland Village Apartments In 

Los Angeles for a sum of $230,000 (total cash received In Che 

form of down payment and prepaid Interest) net above the 

mortgage. The company has a 25/85ths Interest In the ‘first 

mortgage on this property, representing an Investment of 

approximately $240,000 at this time.- f 

Mr. Frank'also discussed the completion of the contracts 

which were executed September 5, 1968 for the 6ales of the 

six shopping centers and noted that the company would receive 

over $4,000,000 in cash for our equity. Approximately 

$1,875,000 would be received at the closing now scheduled 

for October 14th with the balance to be paid 90 days after 

closing. The purchaser Is completing a major merger today 

and requested additional time in order to complete the 

necessary financial arrangements for the purchase of the 

centers. The Board unanimously approved and ratified the 

* * 

six contracts for the sale of the shopping centers and the 

proper officers were authorized to execute such bleeds, stock 

* . 

certificates and other documents as may be necessary or 
advisable to consummate said contracts and the Secretary was 
authorized to certify to said authorizations in such form as 
may reasonably be requested by any title company or as may 
otherwise be required to convey good title in the respective 
jurisdictions where the properties arc located. 
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EXHIBIT 6A, ANNEXED TO AFFIDAVIT OF EDMUND M. KAUFMAN 

As a result of the anticipated completion of the shopping 

center sale, the Company will be in an excellent position 
for future investments and Mr. Frank then detailed for the 
Board the anticipated areas of investment which would include 
the broad aspects of real estate. These can include, but 
would not be limited to, a-mobile home condominium operation; 
mortgage brokerage and servicing firms; land development for 
coosnercial properties, home sites and recreational facilities 
as veil as possible joint ventures in office buildings with 
reputable builders. He also felt that the new federal housing 
act programs could provide an excellent investment area as 
well as the possible manufacture of prefabricated homes. He 
also felt that the Company should expand its interest in 
services to business such as our present insurance brokerage 
operations and In related fields. 

Mr. Frank then discussed for the benefit of the Board 
the proposed acquisition of the various companies owned by 
Harold Faggcn. These firms specialize in actuarial consulting 
and computer services to various labor-management pension 
and welfare funds created through union contracts with multi¬ 
employers. The Faggen organization, through the use of a 

360-20 IBM computer, has available data banks on several 

* 

million employees and expects to expand into the computeri¬ 
zation of actuarial processes which would be available for 
sale to insurance brokers and CPAs. In order to enter this 
field, it would probably require the services of another 


D/10/0/68 - P?rc 3 





192a 
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360-20 or 2S computer. He indicated to the Board that an 

agreement in principle had been reached with Mr. Faggcn 

whereby he would receive convertible debentures totaling 

$5,500,000 with an interest rate of 47.. The debentures 
* / , 

would be convertible as follows: $750,000 convertible at 

$15.00 per share and the balance of $4,750,000 convertible 

at $20.00 per share or a total of 287,000 shares upon the 

ultimate conversion of all debentures. The terms of the . 

' \ 

debentures, premiums, etc. have to be worked out. 1 

• * , • 

The Faggen organization employs an office force in 

•• *a 

excess of 30 people in its New York offices, of which 16. 
of the key employees have been with Mr. Faggen for over ten 

I 

I • • 

years. 

The Board approved unanimously a motion to purchase 
these companies in accordance with the above terms subject 
to a final approval by the Executive Committee. 

The Board accepted the resignation of Frederick A. 

Ollta, Vice President, which had been tendered last mrr.rh 
The President presented to the Board for consideration 

e 

a proposal received from Wolf & Hacklowe for the purebas'- 

I 

of an office building site on a Joint venture basis with 
W & M consisting of approximately 17.000 square feet located 
in the middle of the block between Fifth and Madison running 
from 52nd Street through to 53rd Street. It is proposed that 
o 41-story office building containing 350,000 square feet 
would be built for about $13,000,000 on the property. It Is 
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EXHIBIT 6A, ANNEXED TO AFFIDAVIT OF EDMUND M. KAUFMAN 
expected that John Hancock Insurance Company would buy the 

land at cost from the proposed Joint venturers and lease it 

back at 7%7. and additionally give a 32 year loan of 

$13,000,000 for the building to be serviced at the rate of 

8.4X constant. Additionally, John Hancock would require that 

It receive one-third of the cash flow generated by the building 

The proposal originally calls for an Investment of 
$550,000 by Titan with on additional $400,000 to be put up 
within 90 days for the purchase of the land. The total land 
cost would be $8,500,000 or approximately $500.00 per square 
foot. 

Despite the fact that the Company .would receive a fairly 
advantageous position in the equity of the building, it was 
felt that since there were no firm loan commitments from John 
Hancock at this time, the Company should not make suctf'a large 
commitment on a building project and since the proposed Joint 
venturers had to make a commitment within the next twenty-four 
hours to purchase the land, the Board unanimously agreed to 
withdraw the item from consideration. 

Mr. Frank then discussed the recent negotiations he has 
had with Eugene Colman, who was formerly with Hanover Equities 
a real estate firm in New York City and who has now become a 
land developer in the New England area, especially in the 
recreational district around Mt. Snow, Vermont. Mr. Colman, 
who is in his late 30’s, has in the past few years become 


D/10/9/68 - Page 5 


V 


194a 

EXHIBIT 6A, ANNEXED TO AFFIDAVIT OF EDMUND M. KAUFMAN 
involved Ana number of separate activities including the 

buying of land in bulk with a low down payment and retailing 

lots to home owners, as well as buying farm land and sub* 

dividing it with retention of the farm house facilities for' 

a community activity area for the adjacent home owners. 

He has acquired some 3,300 acres adjacent to Mt..Snow for 

an estimated price of $100.00 per acre and is now subdividing 

these acres after Improving them with roads and selling them 

for $5,000 to $7,000 an acre. His present sales average 

between $125,000 to $150,000 a month with a pretax profit 

ranging between $30,000 and $40,000 per month. Hr. Colman 

owns the organization known as Vermont Lumber Company and 

has a sales manager as well as five (5) salesmen and other 

fulltime operating personnel. He expects to qualify the 

company in New York soon so that there can be direct mailings 

to New York State residents, which should increase the sales 

volume substantially. The lot sales are derived from drive- 

in purchasers (50Z) and the balance as a result of direct 

i 

mailings and newspaper coupons. The reason for the amount 
of drive-in purchasers is attributable to the fact that some 
3,500 to 5,000 people visit the Mt. *Snow area during a week¬ 
end, especially during the ski season. 

Mr, Colman also has some 2,200 acres scattered around 
in the area, and he feels that his company should earn 
between $400,000 and $500,000 a year pretax. He is offering 

i 

to sell his interest in the land at a price of approximately 
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EXHIBIT 6A, ANNEXED TO AFFIDAVIT OF EDMUND M. KAUFMAN 
5500.00 an acre or $1,500,000 (after Titan's assumption of 

about $800,000 in loans from New York banks) which he would 

take in the form of approximately 100,000 shares of Titan 

stock. Additionally, he would receive for a stipulated 

period of time, shares of Titan stock that would be available 

the market pi.ee through the use of a credit of $1.00 

for each $2.00 of after tax earnings. (Example: After tax 

earnings of $200 000 would give stock purchase credit of 

$100,000 and if Titan stock were selling for $20.00 per 

• 

share, he would be entitled to an additional 5,000 shares 
for the applicable year.) 

The Board directed Mr. Frank to continue negotiations 
with Mr. Colman on the basis outlined with the final terms 
subject to approval by the Executive Committee, with a . 
price valuation based on the market price as of October l, 
1968. 

Mr. Frank then reported to the Board on a study he has 
made over the pest several months of the Bergman Exchange 
Agency dperation in Chicago, which is a subsidiary of B & L 
and which docs underwriting of long-haul trucking in a 
manner similar to the underwriting previously done by Compass 
on the west coast; Mr. Frank reviewed the table of organi¬ 
zation at BXA and their standards of control, which he felt 
were better than average. He felt that the organization 
was well staffed and with Mr. Bergman's close supervision 
of the underwriting, the exposure was limited in this area. 
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EXHIBIT 6A, ANNEXED TO AFFIDAVIT OF EDMUND M. KAUFMAN 
The underwriting risks assumed are now up to $25,000 level. 

above which figure reinsurance is purchased. However, a 

major proportion of $3,000,000 in annual premium volume 

is represented by t/orkmen's compensation policies on which 

there is no exposure and by Spcctor Freight which has a 

retroactive agreement whereby BXA is guaranteed a fixed 

profit on the underwriting of the Spcctor workmen's 


compensation, and which has a long history of satisfactory 

» 

trucking operations. Mr. Frank pointed out that while the 
business written with certain insurance brokers was unprofit 

able and that the Spcctor income did subsidize the BXA 

i 

office costs, he indicated that he agreed with Mr. Bergman 
that this type of operation was a vital adjunct to the 
B & L brokerage business and therefore it was necessary to 
continue the BXA operation when considered in the overall 


insurance operations. Mr. Frank showed an example of the 
income available to cover underwriting losses as follows: 


Cross policy billed 

Old Republic fee • $ 7.50 
Reinsurance costs (over $25,000) 10.00 
Overhead costs 10.00 
Brokerage commissions 7.50 


$100,00 


35.00 


Net available to cover claims and/or losscs $ 65.00 
Mr. Frank indicated that he felt a payment of approxi¬ 
mately $600,000 for the purchase of Mr. Bergman's 20Z 
interest in the insurance division represented a full price, 
but if it could be paid out over a period of time, which 
period would be related to an employment contract with 
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Mr. Bergman, xt would be in thfc best interests ot* the 


Company to acquire this minority interest. The Board 
unanimously approved the acquisition based upon the terms 
and conditions outlined by Mr. Fran!: end directed him to 
continue negotiations with Mr. Bergman. 

Mr. Robinson then related to the Board that Messrs. 
Schneider and Hegy had each exercised his stock option 
for the purchase of 25,000 shares of stock at $7.50 per 
share and that they had requested the registration of the 
stock in accordance with the terms of their agreements 
with the Company. Mr. Robinson indicated that he had spoken 
with both men end told them that a registration statement 
at this time would not be practical because of major changes 


within the corporation which would make it difficult to 

prepare the required figures. From their standpoint; as 

they would have to 'pay the cost of such registration which 

could well exceed $50,000 because of continuing changes, 

he felt that some arrangement could be worked out with 

Messrs. Hegy ahd Schneider regarding the future registration 
• • 
of their chares, but he would inform the Board of the 

results of his discussions with the two*racn upon Mr. Hcgy'a 

return from his vacation. \ 

There being no further business, the meeting adjourned 

at 3 P.M. 



Secretary 
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EXHIBIT 6B, ANNEXED TO AFFIDAVIT OF EDMUND M. KAUFMAN. 

T&TAra GROUP, IftiC. 

529 FIFTH AVENUE. NEW YORK. N. Y. 10017 

This announcement was released to all news media at 
approximately 5:45 P.M. on Wednesday, October 9, 1968 

• • 

TITAN ANNOUNCES PLANS TO ACQUIRE 
GROUP OF ACTUARIAL-COMPUTER COMPANIES • 

I 

Titan Group, Inc. (OTC) announced that Its board of directors approved 
today, subject to final terms, the purchase of a group of New York based, 
privately-owned affiliated companies engaged for many years In providing actu¬ 
arial consulting and computer services. Included in the companies purchased 
are Employee 'Fund Services Corp., Actuarial Tabulating Corp. and Harold Faggen 
Associates, Inc. 

These acquisitions are the first by Titan since the election of Anthony 

« 

M. Frank as president In April 1968. The transactions call for the issuance 
of convertible debentures In excess of $5,000,000. 

Mr. Frank said that "Titan has been particularly attracted by the growth 
opportunities for computer ppllcatlons in the fields of pension and welfare 
funds. We contemplate further expansion In real estate construction, develop- 

* 

sent and financing as well as in providing varied financial services to 
business." 

Titan Group,’Inc. has diversified real estate Interests throughout the 

i 

United States and a national network of Insurance agencies. Its Titan Motor 
Inns division operates a chain of sixteen hotels and motels and Its other 
holdings include office buildings, apartment houses and parking garages. 
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AGREEMENT OF SALE 

by and among the 
FAGGEN SHAREHOLDERS 
and 

TITAN GROUP , INC. 

AGREEMENT OF SALE 

THIS AGREEMENT OF SALE is made this day of 
, 1968, by and among the shareholders 
listed on Exhibit "A" attached hereto (hereinafter col¬ 
lectively referred to as the "FAGGEN SHAREHOLDERS") and 
TITAN GROUP, INC., a Delaware corporation, having its 
principal office at 529 Fifth Avenue, New York, New York 
(hereinafter referred to as "TITAN"). 

RECITALS 

This Agreement is made in light of the following 
circumstances s 

(i) The FAGGEN SHAREHOLDERS own all of the issued 
and outstanding stock (as shown on Exhibit "A" attached 
hereto) Of EMPLOYEE FUND SERVICES CORP., a 
corporation, ACTUARIAL TABULATING CORP., a 
corporation, HAROLD FAGGEN ASSOCIATES, INC., a 
corporation, and CORP., a 

corporation, each with its principal place of business 
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at 853 Broadway, New York, New York (hereinafter referred 
to collectively as the "FAGGEN COMPANIES"); and 

(ii) The FAGGEN COMPANIES are in the business of 
providing actuarial and computer services and related ' 
activities; and 

(iii) TITAN (together with its subsidiary corpora¬ 
tions) is engaged in diverse real estate, insurance, 
service and related activities; and 

(iv) TITAN and the FAGGEN SHAREHOLDERS believe that 
it would be in their mutual best interests, and in the 
interest of TITANfs shareholders, for TITAN to purchase 
and acquire all of the issued and outstanding stock of 
the EAGGEN COMPANIES. 

NOW, THEREFORE, in consideration of the premises 
and the mutual covenants hereinafter contained, the par¬ 
ties hereto agree as follows: 

1. Transfer of Stock. For the consideration here¬ 
inafter provided, the FAGGEN SHAREHOLDERS shall sell, 
transfer, assign and convey to TITAN on the Closing Date 
(hereinafter defined) all of the issued and outstanding 
stock of each of the FAGGEN COMPANIES. 
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2. Consideration for the Stock of the FAGGEN 
COMPANIES. in consideration for said transfer and assign¬ 
ment by the FAGGEN SHAREHOLDERS, TITAN agrees to pay an 
aggregate purchase price of Five Million Five Hundred 
Thousand Dollars ($5,500,000.00), which will be repre¬ 
sented by TITAN'S 4% Convertible Installment Notes (the 
"Notes") in an aggregate principal amount equal to such 
purchase price and allocated among the FAGGEN SHAREHOLD¬ 
ERS in accordance with their interests as shown on Ex¬ 
hibit A". The Notes shall be delivered to the FAGGEN 
SHAREHOLDERS on and shall be dated as of the Closing 
Date. The Notes shall bear interest at the rate of four 
percent (4%) per annum and shall be payable in two (2) 
installments, as set forth in and otherwise in the form 
attached hereto as Exhibit "B". 

3. Representations and Warranties of the FAGGEN 
SHAREHOLDERS. The FAGGEN SHAREHOLDERS hereby jointly 
and severally represent and warrant the following (the 
truth and accuracy of each of which shall constitute a 
condition precedent to TITAN's obligations hereunder): 

3.1 Financial Statements. Attached hereto and made 
a part hereof are the following exhibits: 



202a 


EXHIBIT 7, ANNEXED TO AFFIDAVIT OF EDMUND M. KAUFMAN 

Exhibit "C" - Balance Sheet and supporting schedules 
of each of the FAGGEN COMPANIES as at the end of the 
last fiscal year of each. 

Exhibit "D" - Income Statement, together with sup¬ 
porting schedules, of each of the FAGGEN COMPANIES for 
their last fiscal years. 

Exhibit "E" — Balance Sheet and supporting schedules 
of each of the FAGGEN COMPANIES as at September 30, 

1968. 

Exhibit "F" - Income Statement, together with sup¬ 
porting schedules, of each of the FAGGEN COMPANIES for 
the periods ended September 30, 1968. 

Exhibits "C", -D", "E" and "F" (i) are in accord¬ 
ance with the respective books and records of the FAGGEN 
COMPANIES (except as stated therein to the contrary), 

(ii) set forth fairly each of their financial condition 

4 

and results of operations as at the relevant dates thereof 
and for the periods covered thereby, all prepared in ac¬ 
cordance with generally accepted accounting principles, 

(iii) contain and reflect all necessary adjustments for 
a fair presentation of the results of operations and 
financial condition for the periods covered by said 
financial statements, and (iv) with respect to each of 
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the FAGGEN COMPANIES' contracts and ocnnitments, contain 
and reflect reserves for all material lii\bilities and 
for all reasonably anticipated material losses and costs 
in excess of expected receipts. 

3.2 Investment in Other Entities. There are no 
entities in which any of the FAGGEN COMPANIES has any 
debt (other than trade accounts receivable) or equity 
interest, or any right or option to acquire any such 
interest, other than as set forth on a schedule attached 
hereto as Exhibit "G". 

3.3 Organization and Good Standing of FAGGEN 
COMPANIES. Each of the FAGGEN COMPANIES is a corpora¬ 
tion duly organized and existing and in good standing 

0 • 

under the laws of the respective state of its incorpora¬ 
tion, and has full corporate power to carry on its busi¬ 
ness as now conducted, and is entitled to own or lease 
or operate its properties and assets now owned, leased 
or operated by it. Each is qualified to do business and 
is in good standing in each jurisdiction (including for¬ 
eign countries) in which the nature of its business 
and/or the character of its properties make such quali¬ 
fication necessary. 
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3.4 (i) Outstanding Securities of FAGGEN COMPANIES . 

The authorized capital stock and number of shares issued 

and outstanding on the date hereof of each of the FAGGEN 

COMPANIES is listed on Exhibit "A" attached hereto. 

Other than as disclosed in exhibits to this Agreement, 

• • 

no shares of any of the FAGGEN COMPANIES are held by any 
of them in their treasury or otherwise. All of the out¬ 
standing stock of each of the FAGGEN COMPANIES is validly 
issued, fully paid and nonassessable. 

(ii) Outstanding Options and Warrants . There are 
not, and on the Closing Date there will not be, any op¬ 
tions, warrants or other rights outstanding for the pur¬ 
chase of, nor any securities convertible into, capital 
stock of any of the FAGGEN COMPANIES, whether issued, 
unissued or held in the treasury. 

3.5 Absence of Certain Changes. Other than as dis¬ 
closed in exhibits to this Agreement, since September 

30, 3968, there has not been: 

(i) .y material adverse change in the 

* * * 


1 
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' (/C :/•?.>; 

October 23, 12o8 


l 


Sircon Sheib, Csq. 
60 Sect i.2 Street 
New York, ii-w York 


7 It cv/T'~rrcn 


Dear Si: 


I enclose copies of r.n Arrccrr.ent of Sale nnd 
a 4?, Convertible Ir> 31 : nilir.cn l: I.ota which wore prepared 
tv udivund M. llnuiann, ;isi. of Ire 11 £< I'cnalla, end 
which arrived by air freight .just a short while n^o. 



Sincerely, 


Michael N* Posen 


Hnclosureo 

IZ.R/f 
”y Hand 


/ 
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• INTERIM REPORT .'f.'-vA' 

:v 

NINE MONTHS ENDED SEPTEMBER 30, 1963 ..' 


To Our Shareholders: 


... • •" u .. • . * — •/. - 
• \ • . • :* • V". 

, • \ •• '• fc~/- ; >* 

■ , «•;. • ' • . • »r 

* r.'.^V- - ** • 

* " •• ,•••*• •- • . * •',- a * ; 

•’*i u ‘** 

• .*. : •*..*•:**• •„..*••• * *. 


We are pleased to present for your information the consolidat 

•’* v .' '. •, ‘ •*.♦*.'»! '^ V • V *. * f * . . • •. 

.• , •. • , . » . ^ . %* \ m • • k,# ‘ * 4 “* * •* ’ •••*** ;» 

•* summary of operations (unaudited) for the three- and nine—month periods 

* ' • • t • •• ' , ’ » * * . : * i 

’". . ended September 30, 1968, with comparative figures for the previous . l : t 

• ;• • , ... .* • - ¥ * • 0 * * . . • • • • • . *.• * *» • ■ 

• •'•• •• .. -••v -..' * ... • 

■ .‘year. * • ?." . ; -.-v *• • : • ** AV.** "... x 

... ■_ . . V • ■< •' •••.•*•• -- 

i. After careful analysis your Board of Directors determined ' . 

; , • , * ..„«*• #•«*• j • * 

., * * * ' i. • 4 % ••/.*"* * 

that the profitable sale of our shopping center division at this time.would 

i. • # »’ |* • r * , ‘«** .. ... •• ' | ; 

• • \ • • . t* - v, 


* accomplish two important goals: first,,it would provide the corporation 

. • • . .. • * -Vv ,r|■' «Uv 

' with substantial cash reserves for future Investments; and secondly, 

• , . • • • •* . 

•’ it would eliminate the need for considerable cash investments in order ■ 

’ ‘ . • . • • v • \ • • . *• t* 

to upgrade these older properties to current shopping center standards. • 

. 

• Title to these centers v/as conveyed to the buyer on October IS, 1968 

* • • '•••■: V‘\*V 

for a total consideration of approximately $4,300,000 above existing 


mortgages. 


1 • • 
• - i*s 


V'Our shareholders were advised recently that preliminary ‘ 

• # * •• •• # . V- *.• ♦ 

agreement has been reached for the acquisition of an affiliated group ^ 

... •■•••*•• . 

of actuarial and computer companies. While not yet final, this 

, > • . * f 4 

• . T * 

' agreement calls for the issuance of $5,500,000 of 4% convertible 

A m 

* » . 

debentures, $4,750,000 of which may be converted at $20 per share 

* • 

• and $750,000 at $15 per share at the option of the holder 4 > e «Um1-ig . 





207a 


EXHIBIT 9A, ANNEXED TO AFFIDAVIT OF EDMUND M. KAUFMAN 


' o • . _'Q o 




^ . - > — v r m » , 

*-*{ -C-»~ -f W < wv * T; 

,yU «=5 U—/ (?~ s~lj ^-=r fr-f 7— '*=• 


-ifi-W-. .Gw, 



’.it 13 cent?, J2 i.shst»4cw~ftar 




-e u t *:t aft4) ng -3 h OTie»7-x»rKl future prospects for these privately-held . .’•/• 

I * • * ’•••*.• . ' . * • • * • *„ • * "* 

4 •• ;—■• ■ ^ ; s :• - #f ■ ’•• *. v . 

companies are most encouraging, This acquisition,, upon completion j. 

... . >•. vi';.- ... v f 

• * .a #• #•# a»«»i* V ’ * • ** " . » 

will considerably strengthen our ability to provide financial services . 




to business which, along with diversified real estate activities, ~ 

• ' -i- *»• •; •: • 

constitutes our concept of the direction which the company will 


take in the years ahead. 


Benjamin M. Robinson 
Chairman of the Board 



' i. . Anthony M. Fran’ 
• President • 



208a 


EXHIBIT 9B, ANNEXED TO AFFIDAVIT OF EDMUND M. KAUFMAN. 



. rJc- -sfew-t, f- 





TITArJ GKOUP, I7JC. 

•>■ H7TH AVI NUf. MW YOU*. N.V. 10Q17 □ TtLfPHONI12171 MO V3222 


BINJAMIN M. ROBINSON 




•f, 




. *v 


Dictator 3, 1961 


i • *• 


Star .Titan Shmboldir: 

• • • * ( 

. V. are pleased to report the consummation o£ the previously announced 
agreement to purchase a group of Maw York-baaad, privately owned ccm- 
panlaa engaged In providing actuarial conaultlng and computer services 
to multi-employer pane Ion and profit eharlng fundi. Included In the 
companies purchaecd are Employee Fun<J Servlcea Corp., Actuarial Tabulat¬ 
ing Corp. and Harold Faggen Aaeociatea. Inc. Purchaaa price of the 

, acquisitions wae IS, 300,000 In convertible debenture!. Mr. Harold Faggen, 
Chairman, will remain eo direct the actlvltlaa of the acquired companlea. 

On November 21, 1*18, the Company alao agreed In principle to acquire 
faneaa Quality Construction, Inc. of Kaneae City, Kansas for $7,730,000 
in convartlbla aubordlnated debenture*. Kanaae Quality la ona of the 
nation’a largeat Independent bulldera of garden apartmanta, with more 
than 2,500 apartment unite preaently under construction In 20 atatee. * 

In It* fiscal year ending November 30, 1968, Kanaae Quality will report 
approximately $19,000,000 In conetruetlon volioee, and a pre-tax profit 
of approximately $900,000. The company haa branch** in Jacksonville, 
Denver and Dallae and a range of eervlcoa that Include not only construe- 
tlon, but financing, deelgn, and property management. It will continue 
to be operated by the existing management tean led by Jack lertogllo. 
Chairman. •„ 

The acquisition Is aubject to the satisfactory completion of a final agno- 
'■■nt and approval of Kansas Quality shareholders and Tlean'e board of 
directors. 


Sincerely, 

wv. “HU 

a min h. Robinson 
Chairman 


Sanja 


Anthony Mi f»*nh 
Spa* (dear 



209a 


EXHIBIT 10, ANNEXED TO AFFIDAVIT OF EDMUND M. KAUFMAN. 

Robinson, Silverman, Pearce, Borden & Ball 


BENJAMIN M. ROBINSON 
ALAN J. m ARONSONN 

mattmew Silverman 
SAUL Pf ARCE 
LCONAAO B SANO 
ARTHUR M ROROCN 
JOHN M BALL 
LAURENCE A SAELMAN 
STANLEY BERMAN 
WALLACE J. BORKER 
LEWIS R. MASTER 
LEO SILVERSTEIN 
COWARD a 9CHOEN 
JOSEPH J. MOSCOU 
WILLIAM RUOlN 
JAMES r. OILL 
JONOON J. rINOAR 
MICHAEL N. ROSEN 
ARTHUR W. SPILL 
ALAN S. PEARCE 


230 PARK AVENUE 
NEW YORK, N. Y. IOOI7 


November 8, 1968 


AREA COOC lit 
MURRAY MILL 0-77BB 

Cable: 'rosilrc* 



Edmund M. Kaufman, Esq. 

Irell & Manella 
Gateway East Building 
Century City 

Los Angeles, California 90067 


Re: Titan/Faggen 

Dear Ed: , . 

I enclose, in duplicate, revised copies of the draft of 
the Agreement of Sale and 4% Convertible Installment Note. 

You will note that Paragraph 6 of the Agreement concerning 
^ the Federal Securities Act has been omitted. It is in the 
course of preparation and I will send it to you as soon as 
it is ready. 

The principal change in the structure of the Agreement, 
as distinguished from its substance, is the omission of a 
separate contract and closing, and the provision instead for 
simultaneous execution of the Agreement and closing of the 
transaction. I also call your attention to the fact that we 
now contemplate four separate transactions, as distinguished 
from one transaction relating to all four Faggen corporations. 
Therefore, there will be four separate Agreements, one relating 
to each of the corporations. You should, in addition, note that 
in the case of one of the Faggen corporations, there is, I under¬ 
stand, certain sculpture which is owned by a subsidiary of that 
corporation which will be spun off simultaneously with the con- 
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iobinson, Silverman, Pearce", Bor den & Ball • Edmund M. Kaufman, Esq. 


summation of the Agreement. Accordingly, the Agreement relating 
to that corporation will have to 1 be changed to reflect this 
peripheral transaction. 

For your convenience, I have redlined the major changes in 
language embodied in the current drafts of the,Agreement and 
Note but not included in their predecessors. I 

Aside from the omission of language relating to the 
operations of the company between contract and closing, I have 
also omitted, subject to your approval, certain language such * 
as that contained in Paragraph 3.6<iv), 3.7(b), and 3.10(i) and 

if L- e I atlnS / 0 patents and trademarks and foreign assets, all 
of which are inapplicable. 

Please also note that I have not completed Paragraph 7.3 

n?«n^ obli8 ^ ti °” of the com P an y to continue its pension 
plan in full force and effect, as that subject is still under 
discussion. 

. 1 can be of any help to you in connection with your re¬ 

view of the Agreement or the Note, please do not hesitate to 
call • 


Since 



Michael N. Rosen 


Enclosures 

MNR/f 

Airmail 
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jor.cpH WAnniiN c< co. • 

CrHTirito r‘um.ic Artou»;*NTo 
300 LCXfNuTON AVLNUK 
NRWVonK. N. r. 10017 


November 25, 1968 


Harold Faggen Associates, Inc. 1 

853 Broadway » 

New York, N. Y. 10003 

Gentlemen: . . \ 

There are enclosed herewith the balance sheet of Harold 
Faggen Associates, Inc. as of September 30, 1568 and the statement 
of income and expenses for the three months ended September 30, 1968. . 


The books and records arc maintained on a cash basis. Solely 
for the purposes of this report, adjustments have been made to reflect 
the balance sheet on an accrual basis. The adjustments include accrual 
of uncollected receivables, accrued liabilities, expenses and taxes. 
Except for $7,472.00 of fees received, in advance, no provision has been 
made for future services v;t\ich may be required to complete assignments 
for which fees have been received prior to or accrued as of Septem- 
' ber 30, 1968. 



• • • 

The statement of income and expenses docs not properly reflect 
the earnings for the period. The income is overstated because and to 
the extent that the opening balances on an accrual basis have not been 
taken into account. 


Inasmuch as the statements are prepared from your books and 
records, without independent verification thereof and because of the 
change in accounting method described above, we are unable to express 
any opinion with respect thereto. 
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% 




Cash In bank and on hand 
Certificate of depoale 
Accounts receivable 
Due from Harold feggen * 

Office furniture and machines • 

Leas accumulated depreciation of 162,839.33 

Xnvsetmcnta - at cast - 
Market value 4834,684.87 

Sundry recelvablea 



I 131,779.43 
100 , 000.00 
238,437.49 
40,370.00 

) 

. 19,748.03 


428,233.30 

1.404.60 





r 
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O... O 

IIAR01.U FACCEM ASSOCT.\Tg< , Txr f 

statktojt ok ihcoiis Awn expknsks 

i 

OB THE THREE fA'N'TIIS END:.D SKPTKHr.KH 30. 1968 


jooum* w/vmcN a co. 


Fobs and rotaliybrs / 
Invc»t«cnt Income ,/ 
Cain on sale of securities 


Expenses 


Salartaa 

Banc and electricity * 

B«nt and maintenance of offlca machine* 
Stationary, postage and offlca expantea 
Telephone 

Travel and entertainment 

Promotion 

Taxes 

H.F.A. Employee benefits 

Office meals 
Depreciation 
Insurance 
Sundry expensea 


Net Income before provision for 
federal Income tax '* 

Provision for fadaral Income tax 
Nat Income 

Betalnad earnings, July 1, 1963 
Retained Earnings, September 30| 1968 


9116,833.8? 

7,373.23 

9,230.63 

6,042.01 

1,907.68 

10,313.89 

627.10 

63,683.23 

3.532.14 

1,140.99 
1,004.27 
873.33 
_l_iJ13.3S 


8454,772.09 

7,463.81 

8.096.12 


470,332.01 


238.334.76 


231,747.27' 

140.000.00 

91.747.27 
7*6,296.33 , 


9838,043.60 


PREPARED FROM BOOKS WITHOUT AUDIT 

THE C0MMT.ITS IN THE ACCOttAXYINC LETTER OF TRAMS! 1ITTAL 
ARE AN IliTECRAL HART ItEREOF 


V 
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I 


TITAN GrssJUIJ, INC. i 

IS* FIFTH »VkNUt. NLW VUflK. N V. 10017 D TfiltHOWl (Sit) MO V3VM 


if-3 


NNJamm m. noei> son 

CWIIMM WWIWt'J 


* I 



f/tr. «*•*- 


J To the Board of Directors: i 

We will be sending you information on a series of 
matters to be taken up at the Board meeting on December 12th. . 

One matter involves changes in the officers and in j 
the membership of the Board; 

/ (1) the resignation of Richard K. McIntyre as a 
Director. 

,*-»1 y (fi) the election of Jalm_|pence as a member of the 

Board and as Vice President, Financial. fl***G^ *** fi,< ^ • Q 

Proposed salary is §45,000 plus 15,000 share option. 

y [3) the election to the Board of Edmund Kaufman, a 
member of the law firm of Irell and Manella, who are counsel to ^ 
the Block group. A 

‘ y(J k) the election of BenJ. Weinstein, recommended by the] 

Block group. A sketch of Mr. Weinstein is attached hereto. I 

y (5) the resignation of Sydney Schneider. < 

^ v/ Q6?Ahe election as Vice President, Land Developmen t, 

of Robert_£lBrink. Sketch aaAHr-fol-lom 

Proposed salary is $30,000 and 12,500 share option. i 

✓(7) election of Harold Faggen to Board. 

v^Encloscd also is the review of proposed action on reserves I 
for certain of our properties. • 

President Frank is sending directly to you information 
on certain proposed land deals 






ttf 

“Senjrpin M. Robinson 
* Chairman " I"* 


j t 

•< 


.• rt.: x 

•• v»*'- • 

:: b 
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AFFIDAVIT OF DANIEL G. HATCHER, JR. IN SUPPORT OF PLAIN¬ 
TIFF'S MOTION FOR SUMMARY JUDGMENT AND IN OPPOSITION 
TO DEFENDANT'S MOTION FOR SUMMARY JUDGMENT AND 
INJUNCTION. 

UNITED STATES DISTRICT COURT, 

SOUTHERN DISTRICT OF NEW YORK. 

State of Kentucky, 

County of Jefferson, ss: 

Daniel G. Hatcher, Jr., being duly sworn, deposes 
and says: 

1. I am Financial Vice President-Treasurer of Titan 
Group, Inc. ("Titan") and have been responsible for cor¬ 
porate financial matters since November, 1970. In con¬ 
nection with an investigation of representations as to 
earnings of the companies owned by Harold Faggen and ac¬ 
quired by Titan (the "Faggen Companies"), I have under¬ 
taken personally, and with my staff and through account¬ 
ing personnel in the Faggen Companies, as well as through 
conferences with and inquiry by Touche, Ross & Co. (Titan' 
auditors) an intensive investigation of the earnings of 
the Faggen Companies from 1965 through 1968. We have 
attempted to reconcile the "Net Income - Pre-Tax" figures 
set forth in Exhibit 1 to the complaint in this action, 
with apparent adjustments made by Harold Faggen in or¬ 
der to reach such figures, as set forth in his handwriting 
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on Exhibit 9 to the Kaufman affidavit. Such adjustments 
have been measured by generally accepted accounting 
principles as applied to the actual books and accounts 
of the Faggen Companies during the subject period. This 
affidavit sets forth our accounting findings to date on 
the subject matter of this action. 

2. At the outset it should be noted that as far as 
is known the figures contained herein (and their prede¬ 
cessors in the complaint) represent the first audit of 
the Faggen Companies for the years 1965 through 1968, 
since their acquisition by Titan on December 2, 1968. 
Further, so far as is known, during the years 1969 and 
1970 following the acquisition, auditors for Titan made 
no attempt to audit the books and records.of the Faggen 
Companies for periods prior to their acquisition, rely¬ 
ing solely on the accounting statements of Joseph Warren 
& Co. provided at the closing (dated as of September 30, 
1968), in order to establish opening entries for the last 
quarter of 1968 and beginning entries for the year 1969, 
and proceeding forward from such base. Annexed hereto 
as Exhibit A is an accounting memorandum from a prede¬ 
cessor financial officer in Titan, Mr. J. B. Russo, to 
executives and accounting personnel in the Faggen Companies. 
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This memorandum as of January 21, 1969 indicates the in¬ 
tention to use accrual basis accounting immediately af¬ 
ter the closing, subject to obtaining a ruling from the 
Internal Revenue Service which would permit filing cer¬ 
tain tax returns on a cash basis. The substance of these 
accounting instructions is to take the books of account 
of the Faggen Companies as we found them, and handle them 
on a accrual basis for the future. To the best of my 
knowledge, no one in the financial division of Titan 
made any attempt to reconcile the earning power repre¬ 
sented by Harold Faggen with the actual books of account 
of the Faggen Companies as received until long after the 
acquisition, for the reasons shown below. 

Continuing Conoeatment of Facte 

3. Joseph Levine, to whom the foregoing memoran¬ 
dum was addressed, was a former employee of Joseph War¬ 
ren & Co. who had become a full-time accounting officer 
of the Faggen Companies. In the years following this 
acquisition he and Harold Faggen, along with the Joseph 
Warren & Co. firm, kept complete control of the books 
and records of the Faggen Companies for the years prior 
to the acquisition, and maintained effective control 
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(subject only to submitting reports to corporate head¬ 
quarters) of these books and records after the acquisi¬ 
tion. Warren did the audit for the year 1969 and sub¬ 
mitted his results to Titan's auditors. Peat Marwick 6 
Mitchell. When the management of Titan Degan to inves¬ 
tigate the underpinnings of the Faggen acquisition in¬ 
tensively early in 1972, we were instructed by our coun¬ 
sel to do for the first time a complete audit of the 
books of the Faggen Companies for the four years preced¬ 
ing the date of acquisition. Until that time no such 
audit had ever been undertaken, and while current manage¬ 
ment of Titan suspected by 1972 the possibility of irreg¬ 
ularities in the Faggen transaction because, among other 
things, of the drastic downturn in earnings in 1969 and 
1970 in the Faggen Companies, there was no hard evidence 
indicating fraudulent misrepresentations as to earning 
power in the Faggen Companies. When counsel took charge 
of the accounting investigation in the beginning of 1972, 
he stressed to me the significance of Exhibit 1 annexed 
to the complaint as a written representation of the earn¬ 
ing power of the Faggen Companies for four years which 
new management had found in the Board of Directors' files 
relating to this 1968 acquisition. Upon attempting to 
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institute an audit of the Faggen books, I ran into a 
"stone wall" with both Mr. Faggen and his accountant, 
Joseph Warren & Co., who retained all of the papers and 
schedules for the four years preceding the acquisition. 
First Faggen told me that he did not have any of the ac¬ 
counting records for such four year period, and that 
Titan had the records and presumably had taken them to 
its offices in Los Angeles. Learning that we did not 
have the records, I contacted Joseph Warren to see what 
records he might have. He indicated he had certain rec¬ 
ords and work sheets b.ut would not part with them with- 

t 

out Faggen's consent. 

I promptly turned the matter over to counsel who 
called Mr. Warren on February 8, 1972, and requested the 
accounting work papers and other documents for the years 
preceding the acquisition. Mr. Warren acknowledged that 
he had these papers, and had no objection to turning them 
ever, but said he would supply them only if authorized 
by Mr. Faggen and only upon a written demand letter from 
our counsel. A copy of this letter dated February 9, 
1972, annexed hereto as Exhibit B, reflects the conversa¬ 
tion with Warren and shows our initial attempt to get 
summary accounting data upon which to base an audit of 
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the years in question. I then requested Faggen to con¬ 
sent to release of the papers, and Faggen told me he 
would not agree to release of any information by Warren 
and would not cooperate in any investigation whose re¬ 
sults might be used against him. 

Annexed hereto as Exhibit C is Warren's letter some 
weeks later saying Mr. Faggen was ill and he would do 
nothing until authorized by some advice from Mr. Faggen. 
Counsel again requested the material and indicated a court 
proceeding would be instituted to obtain it if not volun¬ 
tarily supplied. Warren, and Mr. Faggen, who was recov¬ 
ering from a serious illness in March, still refused to 
supply the materials. By April of 1972 the executives 
of Titan had determined that it was appropriate to insti¬ 
tute court action to obtain these materials in order to 
complete an audit of Faggen's books and records. The 
second cause of action in the complaint seeks such re¬ 
lief. 

4. However, also in April, 1972, members of the 
corporate accounting staff were required to enter the 
offices of the Faggen Companies to do accounting work in 
connection with the 1971 audit for the home office of 
the corporation. At this time, Mr. Faggen was still ill. 



221a 


AFFIDAVIT OF DANIEL G. HATCHER 

A member of the corporate accounting staff went directly 
to the internal accounting staff of the Faggen Companies 
and asked for all their ledgers, books and accounting 
records, including those for periods preceding the acqui¬ 
sition, received them, and thereupon undertook the pre¬ 
liminary audit. To this date we have never received the 
work papers and other schedules in the possession of 
Joseph Warren, and are, of course, prejudiced by not 
having the work sheets and other summaries of the raw 
data prepared at the time. Even after an attempt to get 
them through Simon Sheib, Mr. Faggen's attorney, we were 
again refused, as per his letter to our counsel of April 
17, 1972, annexed as Exhibit D, to which we have also 
annexed our answer of counsel dated April 21, 1972, and 
which describes the difficulties we still had in obtain¬ 
ing all the requested auditing material we required to 
do our audit. In light of these facts, it is particu¬ 
larly difficult to accept the statement in Faggen's mov¬ 
ing affidavit: 


"In this connection, it should be noted 
that following the consummation of the purchase 
of the Faggen Companies the plaintiff conducted 
an audit of the Faggen Companies, which audit 
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was completed in March 1969. The books and 
records of the Faggen Companies were again 
audited by plaintiff's independent certified 
public accountants early in 1970. No demand 
or claim was made, nor was any action or pro- 
ceeding commenced by March 31, 1970. Indeed, 
prior to the commencement of this action, 
there was no indication whatever that there 
was any inaccuracy in any of the figures sup¬ 
plied to the plaintiff as part of any of the 
agreements" (paragraph 6, page 5, Faggen mov¬ 
ing affidavit). 

Considering the record of refusal to supply corporate 
records for the years preceding the acquisition, the 
quoted statement appears to be very far from the true 
picture. As indicated in the Kaufman affidavit herein, 
which I have reviewed, there were many changes of oper¬ 
ating management in Titan over the years, and defendant 
Faggen and Mr. Robinson, who recommended acquisition of 
his companies, were esteemed members of Titan's Board 
and members of the Executive Committed during this period. 
As indicated in an exhibit to Mr. Kaufman's affidavit, 

Mr. Faggen would turn a reasonable attempt to have Home 
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Office executives review his methods as an affront to his 
dignity, and refused to speak to them on occasion. It 
was not until the end of 1971 that an intensive investi¬ 
gation was begun on the facts leading up to this acquisi¬ 
tion and it was not until the spring of 1972 that counsel 
put the issues under the securities laws into focus for 
us and pointed our accounting staff in the direction of 
an audit in the year in which earning power had been 
represented by Faggen. Some of the exhibits to the Kauf¬ 
man affidavit were obtained only recently when counsel 
rechecked those files in order to meet the xontentions 
in Mr. Faggen's moving affidavit. The affidavit of Mr. 
Frankel showing his difficulties throughout 1971 in try- 
.ing to find a solution to the lack of earning power in 
the Faggen Companies and the apparent overpayment for 
■them on strictly a business level indicates the sincerity 
of current management in trying to deal with the problem. 
'.But it was only in early 1972, when counsel isolated the 
Ikey disclosure documents first obtained from the files 
;of our former counsel, Edmund M. Kaufman, in California, 
•and put them together with other material in the files, 
that this claim was clarified with the necessity of an 
audit to verify the validity of the earnings of the Faggen 
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Companies. The audit is still not completed and there 
are many unanswered questions to which only Joseph War¬ 
ren & Co. and Mr. Faggen have the answers. 

Earnings of the Faggen Companies 

5. Annexed hereto as Exhibit E are preliminary fi¬ 
nancial statements for the years 1965, 1966, 1967 and 
1968, based on the review of the Faggen ledgers which we 
recently completed. They are not final audited figures 
and may be subject to further adjustments, but they are 
as complete and reliable as the facts available to us 
now will permit. Translating the detailed net income 
figures into ultimate results, they show the following 
comparison between the represented earning power of the 
Faggen Companies and their actual pre-tax earning power, 
giving effect to all valid adjustment items which Faggen 
represented would increase income during the years in 
question: 
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1965 

1966 

1967 

1968 
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Represented 
Net Income 

Actual Income 
(approximate) 

Overstatement 

(approximate) 

Percentage 

Overstatement 

$380,802 

$261,000 

$121,000 

46% 

490,754 

303,000 

187,000 

62% 

451,885 

336,000 

116,000 

35% 

571,262 

404,000 

167,000 

41% 


Earnings, similarly adjusted, in the last three years 
have been $260,000 (1969), $192,000 (1970), $136,000 
(1971). 

These corrected actual income statements are differ¬ 
ent, i.e., showing much greater percentage misrepresenta¬ 
tions, than the actual income contained in paragraph 7 
of che Complaint. This occurred because we did not have 
the specific adjustment items supplied by Faggen until 
he made this motion, and on furthe research into Kauf¬ 
man's legal files turned up the background of the hand¬ 
written set of adjustments proffered by Faggen in Octo¬ 
ber 1968 (Exhibit 4, Kaufman Aff.). Also in our prelim¬ 
inary audit prior to filing the complaint we included 
investment income which Faggen plainly intended to 
exclude from his $571,000 representation of operating 
earnings for 1968, and for previous years (see Exhibits 
3, 4 and 5A, Kaufman Aff.). 
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6. Exhibit E shows misrepresentations of earning 
power to an astonishing degree, with an exaggeration of 
over 41% in 1968 and 62% in 1966, talcing Faggen's adjust¬ 
ments in the best possible light. My staff took the cash 
receipts and disbursements from the ledgers, made the 
minor adjustments necessary to convert them to accrued 
basis income, and gave credit to Faggen for all valid 
adjustments upward - city and state taxes, reduction of 
his salary and credit for his personal accounting fee 
revenues. The other adjustments proffered by Faggen, 

as will be shown below, just do not stand up on our re¬ 
view of his books over the four-year period. 

7. When the Faggen Companies' operating earnings 
are examined from the viewpoint of the scale of his earn¬ 
ing power and rate of growth, the small scale of recent 
growth (i.e. prior to acquisition) was concealed by Fag¬ 
gen's enlarged presentation, through the use of adjust¬ 


ments . 
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Represented 
Pro Forma 

Represented 

Actual Income 

Actual 

Year 

Net Income 

Growth 

(approximate) 

Growth 

1965 

$380,802 

$+110,000 

$261,000 

$+42,000 

1966 

490,754 

- 39,000 

303,000 

+33,000 

1967 

451,885 


336,000 



• 

+120,000 


+68,000 

1968 

571,262 

. 

404,000 



Rather than growing at a substantial rate of some 30% 
between 1965 and 1966, then some 28% between 1967 and 
1968, the growth in actual net income of the Faggen 
Companies was small in scale. 1968 was the first year 
that earnings indicated a business large enough in scale 
of earnings to indicate genuine staying power. It must 
be remembered that $404,000 pre-tax is approximately 
$200,000 in earnings after taxes (federal, state and 
city). If accurately and fully disclosed, the scale and 
relationship of each year's earnings would have indicated 
special risks requiring further investigation by Titan. 
The Faggen memorandum stating "Net profit before tax 
has been growing at a compound rate of approximately 15 
percent a year" conveyed a misleading impression when 
superimposed on a represented earnings level of $571,000 
in 1968 and $490,000 in 1966. The reality here was a 
small scale service business which did not show growth 
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power of $110,000 in one year (1966) and $120,000 in a 
following year (1968), as Faggen's presentation indi¬ 
cated. The exaggerated scale of the business at $571,000 
in 1968 was used to induce a 10 times multiple. With 
such a small scale business, if truly disclosed, there 
would have been a serious issue as to whether Titan 
should buy the Faggen Companies at all, at amy multiple. 
When we are able to complete an internal audit the exag¬ 
geration for the four years may be even more, but we be¬ 
lieve our figures based on the ledgers are firm as to 
the minimum amount of overstatement. It should be noted 
at this point however, that every dollar of overstate¬ 
ment was worth $10 in Titan's notes to Mr. Faggen. The 
fact was obscured that Faggen's business was small scale 
with the underlying risk that operating earnings could 
substantially evaporate after they were paid for at a 
ten times multiple. Such event occurred - the $136,000 
P re_tax in 1971 is barely $65,000 in after-tax earnings. 

8. In Mr. Faggen's motion papers, he contends that 
the represented "Net Income - Pre-Tax * * * adjusted to 
basis which would prevail after acquisition" was not in¬ 
tended to be a "restatement on an accrual basis and was 
not represented to be such" (paragraph 4, page 4, Faggen 
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affidavit). This is not a relevant comment. Fix; 
the adjustments necessary each year to conve • r. .cuvjea 
from cash basis to accrual basis are insubst> 2 .v ial - 
$5,523 was deducted from cash income in 1968, $17,,.6S,. 
added (in Faggen’s favor) in 1967, $41,871 deducted in 
1966 and $33,053 deducted in 1965 (See Exhibit E). These 
are minimal amounts on businesses grossing around $1 
million annually over the four years. 

Moreover, over a four-year period, cash basis re¬ 
sults should approximate accrual basis results in total, 
for the reasons stated by affiant Kaufman, and the fore¬ 
going minimal adjustments show that the two accounting 
methods do not give widely divergent results in this 
case. Also the pro-forma statement, addressed by Faggen 
to executives in Titan wt:o were not accountants, is 
silent on whether it was on a cash basis or accrual 
basis. The next month following his acquisition a 
change over to accrual basis accounting was instituted 

• 

in the Faggen Companies. 

Finally, in reviewing Exhibit 4 to the Kaufman affi¬ 
davit, which is Mr. Faggen’s handwritten explanation of 
the adjustments which went into the $571,000 pre-tax 
earnings for 1968, represented to Titan management, I 
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note that Mr, Faggen himself seems to adopt accrual prin¬ 
ciples of accounting at several points where the result 
is in his favor. In his "adjustments”, Faggen adds 
"Special Work in Process” pxesuroably as of June 30, 

1968 (the date of the adjustment sheet in Exhibit 4), 
to the adjusted income for 1968, and adds in "Expense 
items that will not recur" to compute the adjusted 1968 
income on an accrual basis \ hrough the end of the year 
(see page 2 of Exhibit 4, Kaufman affidavit). Moreover, 
each of the corporations portrayed in such memorandum 
have a different fiscal year end: Employee Fund Service 
Corp. has "F. Y. End 9/30/67", while Actuarial Tabulating 
Corp. has "Fiscal Y. End 3/31/68", and Fund S 6 E Corp. 
has "F. Y. End 6/30/68", but these differing fiscal years 
are all grouped together to portray to Titan the 1968 
earning power of the Faggen Companies, showing an adjusted 
total of $571,000 for such year. Pieces of the fiscal 
years of each corporation had to be put together to pre¬ 
sent a picture of overall earnings for 1968. The same 
techniques is used in the selling memorandum (Exhibit 
5B, Kaufman affidavit) given to the Board, entitled 
"Fiscal Years Ending In:/1965, 1966, 1967, 1968" (italics 
supplied). Finally, Exhibit 4 to the Kaufman affidavit. 
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in Mr. Faggen's handwriting, readjusts the cash basis 
earning statement to remove cash salaries prepaid through 
the end of the year, saying they "(Cam be treated (i.e. 
accrued) as loans)" to present plus factors to the cash 
basis earnings for the year, thus arbitrarily increasing 
earnings by the deferred portion of one-half year's sal¬ 
aries, and sparing 1968 a full year's charge for recur¬ 
ring salary costs. Mr. Faggen thus again used accrual 
concepts to portray the entire year's reports in the four 
Faggen Companies. 

Mr. Faggen now says that "The implication in the 
complaint * * * that the adjustments related to a change 
from treatment on a cash basis to treatment on an accrual 
basis is simply wrong" (page 4, Faggen affidavit). He 
has apparently forgotten his memorandum using the accrual 
basis to maximize his statement of earnings in 1968, 
delivered to Mr. Kaufman, and which directly resulted in 
a purchase price of approximately 10 times $571,000 in 
adjusted earnings. As shown in the Kaufman affidavit, 
this Exhibit 4 delivered shortly before October 2, 1968, 
is the direct antecedent to the handwritten statement of 
earnings by Faggen made up on or about October 7 and 
supplied to the Titan Board for the four full years. 
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showing 1968 as $571,000, and then relied upon at the 
Board meeting of October 9, 1968 (Exhibit SA, Kaufman 
affidavit) to approve the transaction. 

9. I am informed by counsel that a representation 
in writing as to the true earning power of the Faggen 
Companies, without any explanation as to the method of 
accounting (cash* vs. accrual), underlying assumptions, 
or the nature of the adjustments being made, was proper 
ground for reliance by the Titan Board of Directors, 
particularly when the author was a skilled certified 
public accountant and lawyer, .iddressing businessmen. 

I am further informed that with Mr. Faggen's requiring 
his transaction to be closed on unaudited financial 
statements, refusing the suggestion that his books be 
audited by the Peat, Marwick & Mitchell firm, with Mr. 
Faggen's reported relationship of trust and confidence 
with the Chairman of the Board of Titan at the time, 
Benjamin Robinson, and with Faggen's recognized exper¬ 
tise in matters of accounting. Titan's management had 
the right to rely on the statements of earning power con¬ 
tained in the selling memorandum, without more. 

But something more was provided in the explanation 
of his adjustment concepts supplied in Exhibit 4 to the 
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Kaufman affidavit to induce Kaufman to rely upon the 
$571,000 earning power for 1968. We have jreviewed the 
books and records of the Faggen Companies for the years 
1965-1968 to attempt to verify the adjustment concepts 
set forth in Mr. Faggen's handwritten memorandum of f 
October 2, 1968, and have come up with the following, 
albeit incomplete, results: 

10. The results of these comparisons show that at 
several points the 1968 adjustments do not accord with 
their 1972 explanation. 

For example, ~on the J.968 adjustments contained in 
Exhibit 4 to the Kaufman affidavit, there are two items 
entitled: 

"Salaries Ad. to 12/31/68 (Can be treated as Loans) 

Rose 22,950 

Geo 13,162" 

I am recently informed by accounting personnel in the 
Faggen Companies who handled the books back in 1968 
that in order to reduce federal taxes, and make use of 
the differing fiscal years of the various Faggen Compan¬ 
ies, Mr. Faggen for several years would pay certain em¬ 
ployees their annual salary before the end of the fiscal 
yeat of a particular corporation, thus reducing its 
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income substantially at the end of the fiscal year for 
which a tax return was being prepared. But once such 
practice is undertaken at the end of each fiscal year, 
it must be continued on the same basis in order to con¬ 
tinue such tax results, so that a whole year's salary 
would have to be charged in advance at the end of the 
next fiscal year'for the corporation (midway in its cal¬ 
endar year). Treating one-half of this salary prepay¬ 
ment as a credit on Exhibit 4, Kaufman Aff., which in- 
creased income in 1968 through the end of the year by 
treating salaries paid as a loan against services to be 
performed in 1969, is misleading. It relieves the oper¬ 
ating results of the year in question (1968) of their 
proper charge of a full year's expenses. Inflating profits 
in the one good year 1968. The same total of $36,112 in 
credits would have to be written off the books on the 
last day of the next fiscal year of that corporation, 
whenever that day came, thus reducing cash on hand in 
advance inthat calendar year. This adjustment is not 
sound income accounting under generally accepted account- 
ing principles and we have not made it in our four year 
presentation of pre-tax income in Exhibit E. We gave 
effect to the actual salary costs of doing business in 
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each of the four years. The invalidity of Faggen's ad¬ 
justment might not have been apparent in the one year 
presentation but was plainly invalid over the four year 
statement of earning power presented to the Board, with¬ 
out specific disclosure of each illusory adjustment, be¬ 
cause the recurring salary costs were there each year. 

11. A further point is not only the invalidity of 
this adjustment, but the fact that this was the type of 
adjustment outlined to Kaufman in 1968 to justify 
$571,000 in earning power, not salary reductions of other 
executives as contended in Mr. Faggen's affidavit. Those 
are recent explanations by Mr. Faggen of the adjustments 
to income which appear to have originated in 1972, and 
are not set forth on the four year presentation at all. 

12. Our analysis may further clarify why in his 
Motion for Summary Judgment, Mr. Faggen makes no attempt 
to make any detailed presentation of the adjustment tech¬ 
niques which went into his statement of income for the 
years 1965 through 1968. His use of vague general lan¬ 
guage, i.e. "such items as pension contributions, execu¬ 
tive salaries, travel and entertainment, etc." speaks 
volumes as to his inability, or unwillingness, to give 
precise data for each year by item and amount, justify¬ 
ing the representations. 



236a 


AFFIDAVIT OF DANIEL G. HATCHER 

13. Lastly, >.he 1968 adjustments in Exhibit 4, 
Kaufman affidavit, show Faggen increasing 1968 income by 
$64,000 for alleged overpayments into the pension fund. 
Our audit shows that over the four year period, Faggen 
made contributions to the pension fund of: 


1965 

- 

$21,305 

1966 

- 

33,176 

1967 

- 

69,670 

1968 

— 

64,456 


Certainly there would be recurring pension plan cost, 
if not in 1968, most assuredly then in subsequent years. 
$64,000 multiplied by 10 becomes $640,000! Pension fund 
charges on an increasing level had been part of Faggen's 
recurring cost of doing business, and the level of con¬ 
tribution was solely within his power as computing ac- 
■» 

tuary and trustee. Some annual charge, whether the 
$70,000 in 1967 or the $33,000 in 1966, had to be budgeted 
for the future, when Titan was paying for a level of 
earnings being capitalized over the next ten years. 

Merely adding $64,000 to 19<>8 earnings, without disclosure 
or explanation to Kaufman or Titan's Board, was unsound 
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accounting and we have not given this adjustment any 
weight in Exhibit E. 

Moreover, a $25,000 charge against income for ac- 

a 

crued vacation pay (owed to employees) was entirely 
omitted by Faggen in his earnings presentation to Kauf¬ 
man and, by inference, to the Board. We were recently 
informed of this 1968 liability which did not show in 
the cash and accrual basis presentation of income by 
Faggen, but which was an unbooked liability accumulated 
through 1968, arguably chargeable entirely against 1968 
income. However, we charged only $10,000 of this sum 
against the four years in Exhibit E, spreading it over 
the period to reflect the annual charge in the year in- 
curred in accordance with generally accepted accounting 
principles. 

i.4. Faggen's adjustments for "Special work in 
process" of $25,000 back in 1968 are an illusory item of 
income. To this day, such item never resulted in any 
income, and is excluded from Exhibit E. Our audit 
showed this $25,000 to be an unbilled consulting fee for 
helping a party in a litigation which is still pending. 
Such an item could hardly be considered regular operating 
earnings of a recurring nature, justifying multiplying 
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*' e $25,000 by ten tiroes and issuing $250,000 in notes 
therefor, assuming this unbilled fee is ever collected. 
We also gave no credit to Faggen's upward adjustment for 
"expense items that will not recur" of $32,800 (Exhibit 
4, Kaufman Aff.) because we could find absolutely no 
support in accounts or disbursements to give credence to 
such items and Faggen has given none. 

15. Reviewing the negotiations (as related by Mr. 
Kaufman and Mr. Frank), our continuing difficulties in 
even getting at the raw data and work papers to perform 
an audit on the subject years, and the results of review 
to date as set forth in detail herein, suggests a single 
conclusion 0 that the adjustments were of dubious valid¬ 
ity, were incomplete and were engrafted upon earnings 
bases for the four years that resulted in overstatements. 
Pro forma earnings statements are a recognized disclosure 
technique in prospectuses, proxy statements and other- 
disclosure documents in securities transactions. But 
they are supposed to be based on generally accepted ac¬ 
counting principles. To the extent they present a pic¬ 
ture which is different from normal earnings presenta¬ 
tions, they must be consistently prepared and state their 
underlying assumptions, with a comparative presentation 
of normal earnings computations. 
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Contentions With Respect to Defendant's Motion 
for Injunctive Relief . 

16. In Mr. Faggen's motion papers he contends that 
Titan withdrew $2,300*000 from the Faggen Companies since 
they were acquired and he claims that whatever relief is 
granted in the instant case* Titan will still be required 
to pay $2*300,000 to him. Mr. Faggen demands that Titan 
be required to pay current interest on the $5.5 million 
in promissory notes or $220*000 per year pending judg¬ 
ment in this action. 

Counsel informs me that interest is not necessarily 
payable on a pool of assets used as the "bait" to induce 
a larger securities fraud or when damages are unliqui¬ 
dated in amount* and that as a legal matter* interest 
should not be payable even on the hard value received 
by Titan* because Faggen could thus profit from his own 
wrong. 

17. But Mr. Faggen's accounting concepts are again 
inappropriate on this aspect of his motion. At the clos¬ 
ing in December 1968* Titan took over a list of securi¬ 
ties valued for purposes of the acquisition as of Septem¬ 
ber 30* 1968. A list of these securities is annexed 
hereto in a memorandum dated April 29, 1969 to accounting 
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personnel in Titan and the Faggen Companies (Exhibit F). 
As of September 30, 1968, the closing balance sheet date 
provided in the contracts, the list of securities had an 
apparent value of $1,019,000, which increased by December 
1968 and subsequently declined. 

In addition, 8,000 shares of Titan Group stock owned 
by the Faggen Companies were transferred with an apparent 
market value of $114,000, but since these shares became 
unregistered under the Securities Act of 1933, i.e., 
"investment stock", when they became effectively owned 
by the issuing corporation. Titan, their value to Titan 
was no more than 50% of market value. It is a matter of 
common knowledge in financial circles that investment 
bankers, and on occasion, the courts, reduce the value 
of unregistered shares of stock by 50% of more in deter¬ 
mining their actual value. To Titan, obtaining more of 
its own stock in exchange for notes was hardly a step 
forward, with an abundance of authorized but unissued 
stock on hand. Thus, Titan acquired a total of no more 
th^n $1,075,000 in securities. 

In addition to these securities liquidated later at 
various times and various prices not necessarily result¬ 
ing in the September 30, 1968 valuation. Titan apparently 
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received a total of approximately $750,000 in cash in 
1969-1970, after it was operating the Faggen Companies 
as wholly owned subsidiaries of Titan. Although Faggen 
does not mention it. Titan later received another 
$183,000, or a total of $933,000. 

18. This excess cash came into the Faggen Compan¬ 
ies in 1969-1970 because, among other things, of an ap¬ 
proximately $262,000 liquidation of their business and 
from an additional total of $452,000 in earnings during 
the two subsequent years. The partial reduction of the 
Faggen business occurred because certain employees in 
early 1969 left the employment of Faggen, took accounts 
of the company, and associated themselves with another 
actuarial service company. I am informed that upon the 
threat of a suit these employees agreed to pay some 
$262,000 for the accounts taken, and acquired ownership 
of the accounts. Annexed as Exhibit G is a list of the 
many accounts taken, and a copy of the promissory note 
provided in payment for these accounts by such employees. 
While these accounts were never listed as assets on the 
balance sheet of the Faggen Companies, they were obvi¬ 
ously material assets in fact, and the $262,000 in funds 
derived therefrom was a non-recurring item of income 
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resulting from liquidation of these assets. If they 
were really worth more than $262,000 and this was just 
« settlement figure. Titan may have lost true net worth 
in the forced sale. It should be noted that Faggen sold 
these accounts at less than throe times their annual re¬ 
turn, not at a ten times multiple. In any event, the 
tot»l thus received by Titan is not the $2,300,000 
claimed by Faggen, but approximately $2,000,000, and the 
liquidation of assets consisting of customer accounts 
meant a loss of good will in some amount, yet to be 
proven, which might be a further charge against net 
worth acquired. 

19. Against this assumed receipt of $2,000,000 in 
value from the Faggen Companies, Titan has paid, to date, 
$660,000 in interest payments, $42,440 in cash in 1969 
as part of the down payment in the transaction, over 
$185,000 in wages under an employment agreement with 
Faggen entered into at the closing, and substantial home 
office overhead for the Faggen Companies. Moreover, 

e 

Faggen s wife. Rose Dogan, whom he has made a part of 
all current negotiations for continuation of his employ¬ 
ment relationship with the Faggen Companies, has since 
1968 received a total in 


excess of $175,000 herself in 
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her employee relationship with the Faggen Companies. The 
total of these cash payments to Faggen (and his wife. 

Rose Dogan) is approximately $1,100,000, without putting 
a figure on the home office overhead incurred in trying 
to keep the Faggen Companies alive over the past two 
years. 

Their earnings went from $260,000 pre-tax in 1969 
to $192,000 pre-tax in 1970, and fell to $136,000 pre¬ 
tax in 1971. At the writing of this affidavit, I am in¬ 
formed that all the accounts of the Faggen Companies are 
in jeopardy because -of the anticipated termination of 
Harold Faggen's and Rose Dogan's employment relationship. 
Many major clients, constituting the bulk of the actuar¬ 
ial business of t. v e Faggen Companies (the only branch 
that has ever earned a profit), have announced their in¬ 
tention to leave unless Faggen and Rose Dogan remain as 
consultants to the companies, and indications are that 
many such clients are planning to leave in any event. 

Mr. and Mrs. Faggen currently remain on*salary on a 
month-to-month basis at annual stipends of $50,000 and 
$63,000, respectively, with substantial claims for vaca¬ 
tion pay and other employee benefits still unresolved. 
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In sum. Titan has not received anywhere near the 
$2,300,000 yield from the Faggen Companies contained in 
Mr. Faggen's moving affidavit, having received a net sum 
of barely $900,000 in value and Titan is now facing the 
possibility of a complete loss on the business of the 
Faggen Companies as at the writing of this affidavit. 

Furthermore, I am informed that this anticipated 
loss of the clients may be a direct result of recent ac¬ 
tivities by Mr. Faggen, inducing them to send cancella¬ 
tion of business notices, leading to a claim against him 
by Titan for mismanagement under his employment contract, 
improper competition in violation of his restrictive 
covenant, and operation of other businesses while he was 
on salary to Titan. The amount of deunages involved in 
this problem is unascertained as yet but most substantial. 

20. Finally, Mr. Faggen's financial arrangements 
with his former wife, outlined in his moving affidavit 
(page 7, Faggen affidavit) and his substantial borrowings 
from the Franklin National Bank have posed an additional 

t 

serious problem to Titan. Out of the $5.5 million in 
notes sought to be cancelled in this law suit, $2.5 
million were transferred to alleged holders in due course 
many months before thiB action was brought. The attorneys 
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for Mrs. Clara Faggen, Mr. Faggen's former wife, I am in¬ 
formed, have asserted their intention of immediately suing 
Titan as holder in due course to recover $1,500,000 on 
the very notes sought to be cancelled by this action. 
Franklin National Bank has indicated the same intention, 
as communicated to us by Mr. Faggen, on the $1,000,000 
in Titan notes which it holds as a result of borrowings 
by Mr. Faggen over the past two years. Thus, even if 
Titan prevails in this action against Faggen to cancel 
all the notes and return back to him the fair cash value 
of the assets transferred. Titan may still be required 
to pay these alleged holders in due course a total of 
$2,500,000 plus accrued interest on the Titan notes they 
hold. Titan is now exposed to $2,500,000 in additional 
damages, even if it ultimately prevails in this action. 

Titan's only recourse, at that point, would be to 
seek recovery of such $2,500,000, plus attorneys' fees 
incurred, as damages, from Mr. Faggen himself, either di¬ 
rectly, or by way of setoff against sums concededly owing 
to Mr. Faggen, representing the fair value of the Faggen 
Companies in October, 1968. Thus, counsel informs me 
that Mr. Faggen, in seeking interest payments on all 
$5.5 million in notes is "seeking equity", but he is 
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refusing to and may be incapable of "doing equity" to 
Titan unless he can eliminate Titan's exposure to the 
alleged holders in due course of these notes. Titan may 
hold $900,000 in net value, but Titan is exposed to judg¬ 
ment by noteholder for another $2,500,000, and will only 
be increasing its anticipated net damages in paying 
$220,000 interest annually while the facts herein are 
determined. As indicated, the Faggen Companies may be 
rapidly becoming valueless as a result of Mr. Faggen's 
reported contacts with key clients and removal of their 
business, depriving Titan of any residual value in the 
acquisition which would justify payment of interest 
pendent* lit*. 

Titan seeks rescission and asserts that it would 
not have acquired the Faggen Companies at all if it knew 
the true facts. Using a 10 times multiple, the Faggen 
Companies were worth little more than the discounted 
value of $2,500,000 payable in 4« subordinated 10 year 
notes, in 1968 when they were bought, based on an average 
of 1965 through 1971 earnings, as their true earning 
power over the period. Moreover, such actual value was 
payable only in 4« long term subordinated installment 
notes, not in cash. Faggen's initial equity in the 
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transaction does not even cover Titern's exposure on the 
$2,500,000 in notes held by alleged holders in due course, 
demanding immediate cash payment, and Titan will have 
done more than equity requires of it when it satisfies 
their claims in cash, rather than with 4% subordinated 
notes. After satisfying such claims. Titan will be over 
$1,600,000 behind on the series of transactions and still 
have to seek recovery from Faggen, while it tries to sal¬ 
vage a personal service business wh^se clients may have 
followed Mr. Faggen and his wife to their next office. 

Conclusion 

21. The earnings of Mr. Faggen's companies were dis¬ 
torted (Exhibit E) and caused the issuance of $5.5 million 
in notes herein. Mr. Faggen subsequently caused the 
transfer of $2,500,000 of such notes to potential holders 
in due course, and has left Titan with a shrinking busi¬ 
ness and with little hope of recovering more than a small 
part of the value paid from the assets received. The 
affidavit of Robert James Frankel, submitted herewith, 
details the steps leading up to the bringing of this ac¬ 
tion, and further relevant facts on defendant Faggen'a 
prayer for equitable relief herein. 


(Sworn to by Daniel G. Hatcher, Jr., September 11, 1972.) 
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Tiinrj cncjp, inc. -f 

C23 FIFTH AVENUE, f.T.V YOHK. M.V. 10077 □ 761EPKON * TSU3 M01-3232 


;; . T J t) 

r -rp -'} 
! UljJ 



tr*. 



To » M. Sokolow, J. Levine - 

FnoMi j. v, Russo 

SUD.'ICT* 


- CCS P. Barth (PKM) 


°* TC 1/21/69 


T^ is is to * d Y ise y° u of the latest developments re the accounting for the four 
Faggen Companies acquired by Titan on December 2, 1968. It has been decided 
.definitely not to liquidate Harold Faggen Associates and Fund S &.E Corp. 

Actuarial Tabulating Corp. and Employee Fund Services Corp. will be liquidated 
probably come time in January. 7ou will be advised of the exact date early neit 

It is Che present intention that all four corporations will file short period 
returns covering the period froa the end of their last fiscal years to December 31. 

5?r eVer ’ f ® r finfit,cl *l reporting purposes the Corporations will be picked 
oro&JiT C L°f f e?te ; rbcr 30th ‘ differences create certain mechanical 

11 III f obtainiog the necessary figures which I believe should be resolved 
as set forth -clow. The mechanics ere perhaps scr-evhat complex and will require 
^«L??“ nC10n t0 eh ! «•“»«*« of «dJusttn E entries/however (Whatever^*** , 

” 1 ' * loa! you “J «t*H to follow In the procedures will cron to no problem / 

u eeerual . u ?* t “ 2t be obtained; ncroly, balnncc/sheets on / 

J? “ ° £ Soj'o^ooo 30th end December 31st; profit and loos state, 
cowrit the Jrfnd c “° d “ocembor 31st, and short period tax returns C«- 

keen lu f 1 ° d £ro,a t,,e last flccal year-ends to December 31. 1968. Please 

th. P cUor.r t^ t r n1^ P t h ? :” e tt 1 s“ C rCVU '‘' ,,d * “ d P °“ lbl >’ b ' “* — 


1. 


Trial balances* should be prepared as of September 30, J968. 
These trial balances should Include balances of the profit 
and loss accounts on September 30, 196S covering the periods 
*roa the lent fiscal year-ends to September 30, 1963. (of 
course, with respect to Employee Fund Services Corp., cisvce 
the fiscal year-end is at September 30, 1963, the problems 
ere a little 1.6s difficult.) * 

Second trial balances* should bo prepared as of December 31 
These trial balances should include balances of the profit 
and loss accounts on December 31, 1963 cove ring the perioda 
froa the last fiscal year-ends to December 31, 1963. 


1963. 


249a 


EXHIBIT A, ANNEXED TO AFFIDAVIT OF DANIEL G. HATCHER, JR. 

TT 

! i; <1 I V-T'-fl *""!*"> 

CmQifLm4 Wtf « 4 %# mmZ 4* J 

023 FIFTH AVENUE. MEW Y0HK. JJ.Y.10017 D TclXPHCNE t?72) f/01-3132 


L i ' 

LiiiJ 


• Oat* ' 1/21/69 

TO. M. Sokolov, J. Levine — cc: F. Barth (PKM) 

„ . „ i 

PftOM. J. V. Russo • j 

SUS.'SCTl * . ’ . 

Page 2 


3. The first adjusting entries that ore made on the trial balances 
should be entries only affecting the cash basis figures. Once 
all such entries have been made, a final cosh basis trial balance 
should be obtained which should, of course, agree with the books 
as adjusted since the books will continue to be maintained on a 
cash basis through December 31, 1968. Adjustments to put the 
accounts on an .accrual basis as of September 30t.h and December 3? 3 t 
should then be made. (t>* bou-L — cx-c_c ^~«—' 


4. Once the final accrual basis trial balances have .been prepared, 
the accrual profit and loss account balances appearing on the 
September 30th trial balances should be brought forward to the 
December 31st trial balances ana deducted from the accrual profit 
and loss balances thereon in order to obtain the profit and loss 
operations for the three month period from October 1 to Decern* 
ber 31, 1968. 


♦Since the books are on the cash baslo, 
bo on this basis. 


the first figures will 


As to the future method of keeping the books (cash basis versus accrual method 
of accounting), I am meeting with a member of the KS-i tax* depcrtmc.it on Thursday 
at which tie* we will consider the possibility of obtaining a ruling for IRS 
which would permit us to keep the books of the two continuing corporations on 
an accrual basis whila filing the tax returns on a cash basis. I will advise 
you of the decision as soon as possible. 


i 
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■ . / • • •••••“. . \ 1 - t*r. *.v ?•• 

• . »• • • ( *, • •' ' ; y • % •• . . • • • 

, * February 9, 1972 


T • * 


Hr. Joseph Vterren • 

Oosepn Warren X Co. > 

369 Lexington Avenue - 

Mew York, New York *'• ri -" : 

• - , •< < •; *• * i* **.••••• •> 

• ■ •• t • • • •**, # • • . •» I •• «• v •••.*» W » »* •• » 9 •• 

• *’ Rer* Titan Group, Inc;* 

Dear Hr. Warren: • * • at v. *.* r >; . ... 

• r • . 

Pursuant to our telephone conversation of yesterday, 
as counsel for Titan Group, Inc.,. I hereby make this written 
demand upon you that you promptly supply the following described 
materials to Titan Group, Inc. 




1 “ Copies of all of your accounting work papers, 
summaries and related materials for the Harold Faggen group of 
companies, for the calendar years 1966, 1967 and the nine months 
ending September 30, 1968. 

tv:'. ••• v ’ * .“r. 

* 2'- Copies of the same documents ; relating* to the 
period October - 1, 1S68 through December 31, 1963. v „ # ,, 

• ■ • ■ • . • ■ • • • .. *.' ■ ? • * * 

; ;* •' ~ ‘ V: 3 - Copies of the same mater..-s for the calendar 
year 1969. 

This request Is made by Titan G/oup. Inc’/ to you as 
the accountants acting for the corporation during the. year 1969 
and for the period October 1, 1968 through December 31, 1968, so 
that the corporation and Its certifying accountants can review 
all of such material prepared by you at Its request during such 
period. 


This request Is made upon you for the period 1966, 
1967 and nine months ending September 30, 1968 pursuant to the 
several agreements of sale by which the Faggen group companies 
were sold to Titan Group, Inc. and specifically ur.der paragraph 
4.2 of all four agreements relating to the Faggga companies. 

Such paragraph 4.2 requires that the Seller shall "do such other 
and further acts as may be necessary In the opinion of Titan's 
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Joseph Warren i Co. February’s. 1972 


counsel,....to protect the property of the Company. to aid In 
the prosecitlon or defense of other litigation or proceedings 
In connection with the business of the Company prlo? to thS 
date hereof [the subject contract], all without furthe? consi¬ 
deration but at the expense of the Company. The Seller fHr 
Faggen] agrees to cooperate and to use Seller's best efforts to 
bav ?•**°ther employees of the Company cooperate with Titan 
at Its request and expense after the date hereof In endeavnrlna 

ow1na f !» e rr» 01 ^ ect1on of . J 11 receivables and other Items V 
9 the Company.. • .and* In connection with any other actions 
J£d/or d T??*n arra "9 ements or disputes Involving the Company * 
T1t«»n based upon contracts, arrangements or acts of the 

hereof^" Wh1Ch W6re effect or occurred on or prior to the date 

j. *•'.»; »V:*r I : lO' ’jf ; r :*- v , 

thC! covenant commonly referred to as a -covenant of ■ 
further assurances requires Hr. Faggen to cooperate ahd use his 

t0 h ; ve y °S *!Wlythe aforesaid Eork pajers and 
accounting summaries. Such covenant is repeated, substantially 
verbatim, in the agreements of October 1. 1968 with resect 

f ^ y ar 1 * , c U 5“] at ‘? 3 Cor? -> "•">» * 

Employee Fund Services Corp. and Fund ‘:s 4 t. Corp. ' - * • 

« * * • • • •• * 

to 4 n«n«>A are ; end1n 9 « copy of this demand to Hr. Faggen 

2J sur * 01s prompt cooperation Anr.accompl Ishlng delivery of 

t0 us# We w111 be ” 1n touch with the Peat Marwick 
6 3 ake ar : a 99cmcnts for someone from their office to pick 
w?th h you documents and condu ct any further questioning thereon 

We appreciate your cooperation with respect to the 

i , ... cc.-sc^r 

-- 1 Very truly yours, 

• i' V •••«•- ‘ • ' ■ . . h 


LMP/ms r < > l Lawrence M. Powers 

cc: Harold Faggen •" tv 

•Robert James Frankel «•;•/ »-•* 

. Dan Hatcher - t 

... , miS-X. wfc£t*«J^U*C 
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February 22, 1972 


Lawrence M. Powers, E 
Powers and Gross 
110 East 59th Street 
New York, N. Y. 10022 


Re? Titan Croui 


I acknowledge receipt of your letter of February 9, 1972 

- - to y° ur letter prior to this for the i 

that Mr. Faggen ha* been ill and in fact, it in the hospital. I 4 
that that explains why he has not been In communication with me. 


that I have been awaiting some advice from Harold Faggen. I 

Is In the hospital 


Very truly yours 




'JOSEPH WARREN 


JWtvsp 

ec: Mr. Harold Faggen 
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233 BAIT 42- STRUT • NEW TORE. N.T. IOOI7 • (212) G«7-b800 


HATCHER, JR. 

SIMON Mill* 
BERNARD SHATZRIN 
BURTON S.COOPIR' 
EDWARD LA RATON. 
SHELDON RUDOT7 

BURTON |. LASLY 
ALLAN CRAE7 
EDWIN L. SMITH 


April 17, 1972 • 


Lawrence M. Powers, Esq. 
110 E. 59th Street 
New York, N. Y. 


Dear Larry: 


I am advised that Joe Warren has been requested 
to make available certain books and records allegedly in 
his possession and that this request was based upon*my 

?w e T S 2?i° n With yOU * In OUr conversation, I indicated 
that 1 did not want to speak to you because of the possi¬ 
bility of misunderstanding. Apparently I was correct. 

V?iat I said was that at all times all of the books of the 
orporations, acquired by Titan, were and now are in Faggen’s 
aff 1 A« Thus » the y "e re always in your possession and ftill 
a , e ! ”J atter of fact, since our conversation I have been 

a vised by Faggen that the books were taken to Kentucky by 
corporate officials and have recently been returned. You 7 
were told that you were free to examine those books at any 
time up to now and you are certainly free to examine them now. 

ou indicated’that you would like to examine the books for 
the purpose of better understanding the background of the 
transactions. 


von 1 S f id that if after y° u examined these books 

wWW^ questions, you might call me and I would conside 

whether the questions were appropriate and if they required 
answers. Our conversations did not involve Joe Warren. 


Sincerely yours, 
Simon Sheib 





. SS:vc 
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April 21. 1972 


Simon Shelb, Esq. 

Shelb, Shatzkln & Cooper 

235 East 42nd Street * 

Hew York, N. Y. 10017 

Dear SI: 

I have your letter of April 17, 1972. Flense allow me 
to clarify the formal requests that are pending between 
Titan Group, Inc., your client, Harold Faggcn and Joseph 

1. Joseph Warren stated to me In a telephone conversation, 
and repeated to Dan Hatcher In other telephone conversa- 
tlons, that he had work papers,.memoranda and other 
financial Information relating to the operations of the 
Faggen companies for the years 1965 through 1969. He 
stated that these files were segregated and kept In 
folders, and were available for release to Titan Group, 

Inc. If Mr. Faggen allowed him to release such Informa¬ 
tion. Those documents belong to Titan Group, Inc., we 
want them delivered now, and delivered In a cooperative 
and explanatory spirit by Mr. Warren. 

Mr. Warren has Indicated a willingness to deliver the 
documents unless Instructed not to do so by Harold Faggen 
or you. • If we do net receive the documents requested from 
"F. Warren, or there Is any lack of openness or cooperation 
on the subject, we will Institute appropriate litigation 
to compel their disclosure, against Mr. Warren and Hr. 
Faggen. 

Your telling me there are no such papers Is contrary to 
the statements of Mr. Warren made directly to me. I cannot 
accept anything less than compliance with our proper and 
reasonable request. 







•-« * t* 
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Simon Shelb, Esg. April 21, 1972 


2. Ledger material and certain supporting data has been made 
available to ban Hatcher, part of It before our conversa¬ 
tion In my office and a great deal of additional material 
aftar our conversation. These were all present at the 
offices of the Faggen companies, and as you pointed out, 
these have been and are the property of Titan Group, Inc, 
However, there may be additional work sheets, memoranda ' 
or data which Oan Hatcher has not been permitted to 
Inspect, and wc will keep you posted on any specific- 
additional Items not received. 

Until our meeting, Mr. Faggen had Instructed Internal 
personnel In the Faggen companies to withhold this basic Informa¬ 
tion from Titan Group, Inc. accounting personnel, notwithstanding 
It being the corporation's property. As a result of a visit to 
the premises when Hr. Faggen was In the hospital, the general 
ledgers were obtained. Thereafter, as a result of yobr con¬ 
ference with ne, In which I showed you a memorandum from Hr. 
Feggon In 196R which was the subject of our controversy, working 
papers and other supporting financial memoranda were made 
available to Titan's Louisville accounting office. Your coopera¬ 
tion was appreciated. 

I trust the foregoing clarifies the record between us 
and I will be contacting you If there are further unanswered 
questions on these matters. 

Sincerely yours. 


Lawrence M. Powers 

LKP/m 

cc: Robert Frankel. 

Oan Hatcher 


% 



256a 


EXHIBIT E, ANNEXED TO AFFIDAVIT OF DANIEL G. HATCHER, JR. 

. I 

HARO 1.0 FAOCfN ASSOCIATES, INC. ANO .COMPANIES •" ' ’ 

Nel Incomu - Pre-Tax 
* Adjusted to Bmis Which Prevailed 

After Acquisition 


Flscol Years Ending During 


. • • 

1965 

1966 

1967 

1968 

Coth basis income statements; , 





Harold Foggcn Associates, Inc. 





(June 30) Exhibit E-l 

$105,033 

$170,396 

$109,215 

$161,824 

Actuarial Tabulating Corp, 




(March 31) Exhibit E-2 

27,741 

28,160 

27,591 

28,918 

Employee Fund Services Corp. 

• 

(September 30) Exhibit E-3 

22,475 

17,526 

16,879 

19,101 

Fund S & E Corp. 



(June 30) Exhibit E-4 

S 

Total net Income 




7,412 

155,449 

2)6,082 

153,685 

217,255 

Accrual adjustments to convert from 
cash to accrual method: 





Fees and retainers 

( 32,053) 

( 39,871) 

20,655 

( 1,523) 

Vocation pay 

< '■«”> 

( 2,000) 

( 3.000) 

( 4.000) 

• 

( 33,053) 

( 41,871) 

17,655 

( 5,523) 

Net incosje after taxes - 
occrual basis 

122,396 

* 174,211 

171,340 

211,732 

Foggen's proposed pro forma adjustments; 




e 

Add bock federal, state, and city 





tOJf#9 

128,491 

155,210 

132,637 

170,786 

Accounting services income 

34,800 

34,800 

35,240 

35,280 

Deduct investment income 

Reduction in Harold Foggnn's 

( 36,377) 

( 78,582) 

( 30,527) 

( 51,777) 

salary ($59,000 limit) 

12,000 

17,700 

27,700 

37,700 


138,914 

129;128 

165,C55 

191.989 

Total adjusted net income - pre-tax 
per Titan audit 

261,310 

303,339 

336,395 

403,721 

Total represented net income - pre-tax 
per Faggen 

380,802 

490,754 

451,385 

571,262 

Oyerstatenent 

5119,492 

$187,415 

5115,490 

$167,541 


EXHIBIT f 
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HAROLD FAGGCN ASSOCIATES, INC. 


Cosh Ick’d Income Sinicmrnli 
Ycorj Coded June 30 


Revenue* i 

Fee* and retainer* * 

Dividend* received 
Interest Income 
Gain or (I oh I or tale oft 
Equipment 
Investment* 

Total revenue* 

Cast* and expense*: 

Salaries 

Pension fund contribution* 

Employee benefit* and union 

Payroll taxes 

Rent and maintenance 

Office machlnet-rentals 

Office supplies 

Travel and entertainment 

Insurance 

Depredation 

Promotion 

Telephone and telegraph 

Professional feet 

State and local corporate taxes 

Other taxes 

Miscellaneous 

Total costs and expenses 

Profit 'before federal Income taxes 

Federal Income tax** 

Net Income 


1965 

1966 

1967 

1968 

$705,260 

$778,064 

$842,490 

$918,820 

7,480 

9,730 

11,120 

12,639 

5,382 

4,076 

7,960 

7,599 

< Ml) 



( 645) 

5,726 

41,717 


15,364 

723,247 

e 

833,587 

861,570 

953,777 

e 

319,84! 

356,254 

e 

419,843 

427,861 

15,832 

27,703 

64,197 

58,108 

39,665 

1,908 

22,369 

2,673 

6,589 

9,744 

11,198 

10,495 

27,978 

26,432 

27,193 

27,651 

21,452 

13,208 

8,620 

21,155 

10,952 

12,071 

18,925 

26,405 

25,075 

31,584 

25,850 

29,511 

4,419 

5,856 

6,079 

5,758 

3,627. 

10,614 

9,937 

6,872 

5,626 

4,100 

3,206 

4,480 

5,745 

6,147 

5,771 

5,994 

9,900 

9,900 

3,850 

4.950 

26,055 

14,114 

31,284 

14,820 

1,152 

2,215 

1,042 

1,384 

10,107 

11,955 

13,823 

15,355 

536,015 

543,805 

673,187 

663,472 

187,232 

289,782 

168,383 

290,305 

82,199 

119,386 

79,168 

’28,48) 

$105,033 

$170,396 

$109,215 

$161,624 


EXHI6IT E-l 
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ACTUARIAL TABULATING CORPORATION 


Cosh Basil Income Statements 
Yeors Ended March 31 


Revenue* i 

Fees end retainers 
Dividend* received 
Intereit Income 

Gain (loti) an tale of Investment* 


S 74,030 
4,019 
.1,189 
2,606 


•ts and expenses: 

Salaries 

Pension fund contributions 
Employee benefits and union 
Payroll taxes 


Office supplies 

Insurance 

Professional fees 

State and local corporate taxes 

Other taxes 

Miscellaneous 
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EMPLOYEE FUND SERVICES CORPORATION 

Cosh Bos!* Income Statements 
Yeors Ended September 30 



1963 

J966 

1967 

1968 

Revemieti 





Feet and retainers 

Dividends received 

Interest Income 

Gain (lots) an sale of investments 

$ 26,000 

1.332 
1,189 

4.332 

' e 

I 22,307 
1,268 
723 
3,304 

S 22,636 
1.474 
2,017 
*136 

$ 24,123 
2,800 
750 
1,810 

Total revenues 

a. 

32,893 

28,004 

26,283 

29,483 

Costs ond expenses! 





Professional feet 

State and local corporate taxes 

Other taxes a 

900 

837 ‘ 

86 

900 

2,966 

93 

900 

2,733 

•2 

900 
2,621 
. 2 

Miscellaneous 

40 

17 

55 


Total costs and expenses 

1,883 

3 f 978 

3,712 

3,523 

Profit before federal income taxes 

31,0)0 

24,026 

22,571 

25,960 

Federal income taxes 

8,333 

6,500 

5,692 

6,059 

N«t (ncomt 

*• • • 

S 22,673 

S 17,526 


S 19,101 


) 


IXHIIIT 1-3 
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FUND S & E CORPORATION 

Cadi Built Income Statements 
Yean Ended June 30, 1968 


1965 


1966 


1967 


Revenues: - 

Feet ond retainers 
Dividends received 

Total revenue* 

Professional fee* expense 

Profit before federal Income 


Net Income 


NONE 


. I 


1968 


t 10,499 
_60 

10,559 

_83 

10,476 

3,064 

S 7,412 



EXHIBIT E-4 
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717AM GHQL5P, IMG. * 

023 FIFTH AVENUE, NEW YORK, N. Y. 10017 □ TELEPHONE 1212} M01-3232 


__ i/ Oats April 29, 1969 

J. SPENCE, R. K. MC INTYRE — CCS J. Levina, A. Mitchell, M. Haop.on, M.Ro, 


Toi 

From. J. V. RUSSO 

OUUfCTl 


Wa have prepare* a. of February 12, 1969 the appropriate Journal entries to ac- 
complish the following: 1) Liquidate Employee Fund Service Corp. and Actuarial 
r orp *» ^ transfer the securities held by these two corporations to TCI* and 

llc"f«sTECml: hS " CUrltl “ h *“ ** 

J* J U 0,1 cor P° r * t;i -° ri * »«<■« tr.n.ferrld to Titan with tho ctccp- 
r C . ' treasury notes. In' all cases, the market value of the securities 

in 3 °’ 1969 US * d te record the ®«curities on Titan's books since 

of Tita^nd rJmT l T ** C ° St *** » ecur itie. are in the possessioi 

It ^ t havln 8 them put in the name of Titan. The cut-off date (TCI 

Wiih ranect 0 ^*^™*? t Pick ; up o£ dtvidend incoraa the above is February I2t) 

a^hl d^ T t n l° m V r the #ake ° £ si ®P lic ity, any interest accrued - 

at the date of transfer of bonds to Titan will, when collected, be recorded as 
income on the Faggen books. “ as 

TitlIl 0 wiii b J- n J^ th>t taX ba * ia ° £ thft mrk «t«ble securities in the hands of 
bwi? > ihe F^df«f*? fr0 °/ ha book J" 1 ** CAlex Mitchell will compute the tax 
Intkm F * d !“ l J ^ orae tax accrual set-up by consolidation entry at the year-en. 

on the basis of the difference betveen the September 30th market values of the 
eecurities and the cost basis thereof to Faggen has been incorporated into St Jour- 

wiilSSi a to r tt°S e ? b i TCI in PlCking up the ** cu ^Cies. However, the accrual 
will have to be revised upon computation of the tax basis of tho securities to TGI. 

J* * schedule of tha securities transferred.* -As noted above the value 
on TCI', books represents the September 30th market value. ’ 


Harold Faggen Associates 
Employee Fund Service Corporation 
Actuarial Tabulating Corporation 
Fund SAB Corporation 

. . . ' 

Total 


Value on 
TCI's Books 

$ 744,676.73 

70,851.32 
196,689.16 
6.962.50 

$ 1,019.179.71 


Cost to 
Faggen Co's 

562,002.91 
66,566.00 
136,657.04 
6.770.73 

771.996.68 




! si 
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TITAFi CP.DUP, ins. 

020FU7H AVENUE, NCW YORK, N.Y. 10017 □ TELEPHONE '212) M01-0232 

( '/ Daw .April 29, 19 f 9 

J, SPENCE, R. K. HC IN TYRE -- re: J. Levine, M. Hampson, h. Rosen 

J. V. RUSSO • ' . ' ... * 

. * J 

0USJKCTI • 

• •• 

Pago 2 • 


The none of the bank accounts of Act Tab and Employee Fund S & E Corp. should 
be changed to eliminate any reference to their being separate corporations. 
Joe Levine should obtain from the banka the appropriate bank resolutions re¬ 
quired to effect this change. ' 


• s 

' P. S. Pending transfer of securities into the name of Titan, all dividend and 
interest checks received by the Faggen division will be endorsed over 
to TGI forwarded to corporate accounting which will have the responsi¬ 
bility of accounting for the securities and income therefrom. In thia 
connection, investment ledgers or appropriate workpapers will be main¬ 
tained by corporate accounting. 

• *' . ..." • i 



’ To. 

Fromi 
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/ 


Schedule tf Mirketobla Securities Transferred 
to Tlta> Croup, Int. from Facr.«« Corporation* 
by Divider'* nc Through Liquidation 
C-t February 12, HM 


Bonds : . • 

Allied Store* • 4.5% 9/13/32 
So Calif. Edison. - 3 1/8% 8/13/80 
wiiBon U Co., Inc. - 6%% 9/13/M 


iissJa.- . 

Alii* Chalmers 
American Tel. 4 Tel. 

Argonaut Ina. Co. * 

Ashland 011 4 Ref. 

Baltimore Caa 4 Electric Coo 

» " " Or. Oui lfd. 

Burrougha Adding Mach. Cory. 

Diamond Xnt'l. Cory. 
rinancUl Con. Cory, 
financial Security Cory. * 
flrat Charter flnenclal 'Coxy. • 
ford Motor Co. 

Con. Acceptance Coxy. 4.30 Cum. IM. 
Con. Motor* 

Ccn. Tel. 4 Elec. . 

Honeywell lac. . . 

Household Tin. V 

Inland Steel '!> 

Investors fund Cory, of M, T. 

Katy Ind. ... ; 

Lehman Cory. yy 

McLean Trucking 
Midwestern financial Cory. 

Mlnh. Mining 4 Mfg. Co. 

Rational Steel Coxy. 

Pacific Northwest Bell _ 

Penn Central " 

ferlnl Cory. 

• R.C.A. 

Security Title 4 Guaranty Co.. 
Southern’ Railway 
Standard Oil Co. of M, J. 

Sterling Drugs 
Tri -Cont. Cory. 

‘ " Union Oil of Calif.. . . 

U. E. Steel 
United Utilities 
Beneficial fin. Co. • '!•». 

" " " - $4.30 Cun. Cv 


640 
• 100 
200 


> 


ffd. 


Ko. ef Share* 

-Valuo on 

or face Value 

TCl's Books* 

$ 10,000.00. 

$ 10,625.00 

50,000.00 

42,300.00 

30,000.00 

• • 38,373.61 

: ’ 333 

9,990.00 

• 400 

•' 21,130.00 

•.••1,000 

34,500.00 

322 

. 14,932.75 

‘ 1,041 

34,333.00 

*: 21 ' •, 

2,362.50 

. * • 123 •: 

28,039.37 

.' -200 

9,023.00 

• /. -646 

. 11,142.41 

- ' 646 . 

*•• 6,137.59 


24,102.03 

5,200.00 

16,000.00 


Total 


300 

■ 24,900.00 

200 

. 8,923.00 

100 

12,730.00 

440 

.• • 19,910.00 

900 

. 32,630.00 

596 

10,641.54 

,000 

•„ ... 21,675.00 

,897.135 

' 71,239.89 

900 

47,367.50 

,000 

100,000.00 

100 . 

10,325.00 

200 

, •’. ' 9,373.00 

.148 

• .« 20,664.00 

600 ' • 

41,773.00 

,000 

27,000.00 

200 

9,925.00 

,000 

7,230.00 

400 

' * 23,630.00 

400 

31,100.00 

430 ■ 

16,030.00 

,424.736 

80,374.30 

400 

33,100.00 

300 

12,900.00 

924 " 

23,793.00 

71 

3.743.00 

37 

4.303.P9 


» 1.019.179.71 


Cost to 

r>rxan -,<& 
10,000.oc 

31.3T5.OC 
- 36.375.OC 


9,968.OR 
26,932.73 
17,366.26 
3,312.42 
33,977.33 

2.101.23 
3,806.13 ■ 
7,274.00 
3,006.60 

2.224.23 
14,713.61 

3,030.00 
18,696.60 
’ 23,046.33 
5,364.30 
7,332.61 
8.9M.R8 
.33,306.33 
6,106.3( 
23,269.86 
40,420.08 
31,613.93 
36.000.0C 
7,690.64 
6,460.0C 
27,236.28 
27,631.33 
19,639.97 
9,439.66 
>,049.3$ 

.16,942.48 
26,092.17 
13,920.2$ 
66,146.63 
25,461.3C 
11,400.94 
U,637.2< 
2,637.07 

ViL£? 


etanraaen's market value on September 30, 1968 effective acquisition date 

(narhet value $114,000.00). ^.. . 
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* * •/<•-i<*M» ( \f'i* t'» li.# •) /• 

TjraK* »—r*' 


1/J/940L** /V-t£ /*< + 

JJJw I t-i-^ 


«**■» j/tj. omtaKir.- 



• ft t • 5 
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EXHIBIT G, ANNEXED TO AFFIDAVIT OF DANIEL G. HATCHER, JR. 

INSTALLMENT NOTE DUE DECEMBE R 7.0 1 1969 


Now York, New York 

$262,000 April 15, 1969 

• m • 

*** • • • 

• • , . 

FOR VALUE RECEIVED, the undersigned hereby promises 

' to pay to, HAROLD FAGGEN ASSOCIATES, INC., a New York corpora-'. 

tion with offices at 853 Broadway, New York, New York, or 
• • * • 
order, the sum of Two Hundred Sixty-Two Thousand Dollars 

($262,000), without interest, in installments of $125,000 

on the date hereof, $b8,500 on or before September 20, 1969, 

and a final installment of $68,500 on or before December 20, 

• * * 

1969. The undersigned may at any time prior to December 20, 

• • 

1969, prepay the entire principal amount of this Note without 
premium or penalty. Payment of this Note shall be made at the 
offices of Robinson, Silverman, Pearce, Borden & Ball, 230 . 

. Park Avenue, New York, New York, in lawful money of the United 
States of America. In the event that the undersigned has not 

• t 

' paid any installment of this Note when due, the entire unpaid 
• • • 

principal amount of this Note shall immediately become due 
and payable and the undersigned shall pay interest at the. 
rate of 10% per annum from the- date of any default in the 
payment of any installment hereunder on the unpaid principal 




/ 
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EXHIBIT G, ANNEXED TO AFFIDAVIT OF DANIEL G. HATCHER, JR. 

of this Note until the entire principal amount of this .. . 

Note has been fully satisfied and shall pay the reasonable 
I • 

attorney fecsiof the holder of this Note. . 


/ 


RUSSELL M. TOLLEY ASSOCIATES, INC. 


By. 


(Corporate Seal) 






267a 


AFFIDAVIT OF ANTHONY M. FRANK IN SUPPORT OF PLAINTIFF'S 
MOTION FOR SUMMARY JUDGMENT AND IN OPPOSITION TO 
DEFENDANT *3 MOTION FOR SUMMARY JUDGMENT AND 
INJUNCTION. 

UNITED STATES DISTRICT COURT, 

SOUTHERN DISTRICT OP NEW YORK. 

State of California, 

County of Los Angeles, . ss: 

Anthony M. Frank, being duly sworn, deposes and 

says: 

1. I am a business executive and was President 
of Titan Group, Inc. ("Titan") from March, 1968 through 
January, 1970, duri n g which period the acquisition of 
the companies owned by Harold Faggen (the "Faggen 

Companies") was negotiated and concluded. I am pre- 

• 

sently employed as an executive by a financial company 
based in San Francisco, and am neither a shareholder 
nor employee of Titan. I have no interest in the out¬ 
come of this litigation, but expect to be called as a 
principal witness therein. Currently my only financ¬ 
ial relationship with Titan is that they are paying 
off to me an accrued compensation item from my pre¬ 
vious employment, and they currently owe me some 
$5,000 which they have promised to pay. 
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2. I have reviewed the affidavit of Edmund M. 
Kaufman with respect to the negotiations leading up 
to the acquisition of the Faggen Companies, and with 
respect to the elements therein with which I am per- ‘ 
sonally familiar, I confirm that such affidavit is 
true and complete. The descriptions of the negot¬ 
iations leading up to the acquisition of the Faggen 
Companies, and our reliance on a stated earning power 
of $571,000 for the year 1968 as the key element in 
determining the price to be paid for the Faggen Com¬ 
panies, is accurate in all respects known to me. 

3. The descriptions of the Chairman of the Board 
of Titan, Benjamin M. Robinson, suggesting to us the 
acquisition in 1968, and the occurrence o£ several 
meetings between me and Harold Faggen to discuss this 
acquisition is accurate. From the first, I was let 

to believe that the Faggen Companies had earning 
power of more than $550,000 per year on a pre-tax 
basis. During these negotiations, when Benjamin 
Robinson related the personal reaction of Harold 
Faggen to me, that we had "hit it off", and that 
"Harold was ready to write up his Company and tell 
its earnings", I had the impression that both 
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Mr. Robinson and Mr. Faggen were quite interested in 
making the deal. Benjamin Robinson pointed out to 
me that Harold Fagen was a client of his law firm and 
that on several occasions he and his firm had brought 
actuarial clients to Faggen. I further recall that 
the relationship between Benjamin Robinson and Harold 
Faggen was sufficiently close so that it was Mr. 
Robinson who helped Mr. Faggen select an attorney to 
represent him in this transaction and that Simon Sheib 
was recommended to Mr. Faggen by our Chairman of the 
Board, Benjamin Robinson. The transaction was done 
on a high level of friendliness and confidence in Mr. 
Faggen s statements as a practicing accountant and 
former lawyer, and further based upon Mr. Robinson's 
long acquaintance with him and trust in Mr. Faggen. 

4. I recall that in the initial negotiations 
Harold Faggen wanted between $7 million and $8 mil¬ 
lion in Titan common stock for his companies and that 
Edmund Kaufman negotiated him down to the ten times 
multiple on at least $550,000 in annual earnings, 
represented by Faggen in our discussion j. At the 
time there was a definite expectation that the earn- 
ings would continue at least at such level. 
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5. I recall receiving a copy of Exhibit 5B to 
the Kaufman affidavit, Mr. Faggen's selling memorandum 
(which is Exhibit 1 to the complaint in this action). 

I read and relied upon it, particularly the state¬ 
ments of earning power for the four years described 
therein. These basic figures had been talked about 
by Harold Faggen prior to his writing up the memor¬ 
andum, and while he had made some statements about 
various savings, such as pension overfunding, which 
would occur after the acquisition, they were never 
tied specifically into these numbers. I accepted 
his statements of earning power for the four years 
as hard numbers, without most of the adjustments 
built in which he has referred to in his affidavit 
in vague terms. I assumed that any future savings 
in travel and entertainment expenses or other savings 
from the tightening up when the Faggen Companies 
became subsidiaries of a publicly-held company would 
only increase earnings. I had no idea that Harold 
Faggen had a set of unspecified savings and adjust¬ 
ments in mind ("travel and entertainment expenses", 
executive salaries”), when he presented the "Net 
Income - Pre-Tax" which is part of Exhibit 5B to 



271a 


AFFIDAVIT OF ANTHONY M. FRANK 

the Kaufman affidavit. He now states in his 1972 
affidavit that he had detailed assumptions, item¬ 
ised by amount, in mind for these net income fig¬ 
ures, and that they were "adjusted to reflect the 
elimination of expenses (with respect to such items 
as pension contributions, executive salaries, travel 
and entertainment expenses, etc.)". (Faggen moving 
affidavit, page 3). If such assumptions were indeed 
in Mr. Faggen's mind, they certainly were never com¬ 
municated to me (except for pension overfunding) or 
to any other member of the Board of Titan in October 
1968, when we made the decision to buy his companies 
for $5.5 million in notes. 

6. I am informed by Titan's counsel that the 
former Chairman of the Board of Titan, Benjamin 
Robinson, who continued as a director of Titan, and 
a close friend of Mr. Faggen, was informed at a 
Titan board meeting in April, 1972 of the basis for 
bringing this action to set aside the acquisition, 
because of the unsubstantiated restatement of earn¬ 
ing power in the selling memorandum (Exhibit 5B, 
Kaufman affidavit). Titan's counsel have shown me 
a letter from Benjamin Robinson dated April 10, 
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1972 relating a conversation with Harold Faggen on 
this subject/ following such board meeting/ where Hr. 
Faggen 1 s justification for the difference between the 
represented earning power and the actual earning pow¬ 
er in these four years is reported by Mr. Robinson as 
follows s 

"I was quickly reminded that the 
'adjusted figures' in the memorandum for 
the years prior to acquisition referred to 
(1) Harold's salary cut from $125,000 to 
$50,000 per year (2) stopping payments, 
about $58,000 a year, into their pension 

fund which was overfunded (3) .a group of 

, * 

items including a cut in Rose's salary 
which added up to over $30,000 as I re¬ 
call. These cuts were in fact made. Of 
course these proposed adjustments would 
not show up in records of prior years. 
Harold said no ont ever asked him to ex¬ 
plain these differentials" (Exhibit I, 

Letter is annexed hereto). 
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7. These statements in April 1972 by Mr. Faggen 
seem to say he had no duty to come forward and explain 
the accounting "adjustments" that went into his repre¬ 
sentations of pre-tax earning power because "no one 
ever asked him to explain" these differentials. In 
reviewing Mr. Kaufman's affidavit and particularly 
Exhibit 4# where Faggen's explanation of the adjust¬ 
ments for 1968 (and presumably the three prior years) 
is clearly set forth# I note that the stated adjust¬ 
ments make no mention of adjustments for salary cuts# 
or any unspecified "group of items" referred to by 
Mr. Faggen in the above letter. And this Exhibit^4 
in Faggen's handwriting (annexed to the Kaufman af¬ 
fidavit) does not mention cutting "Rose's salary" or 
stopping pension fund payments altogether; it ment¬ 
ions only a 1968 income credit for "Pension Prepay¬ 
ment". Furthermore, Mr. Faggen's 1972 affidavit in 
support .of his motion makes reference to elimination 
of "travel and entertainment expenses# etc."# which 
is not included as an adjustment figure in Exhibit 4 
to the Kaufman affidavit, was not apparently mentioned 
to Robinson in the recent meeting quoted above# and 
was certainly never communicated to me during the 
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negotiations in September and October 1968. These 
1972 explanations by Harold Faggen are inconsistent 
with the meaning and import which we in Titan gave 
to the Net Income - Pre-Tax figures presented to us 
in his selling memorandum (Exhibit 5B to Kaufman 
affidavit). 

8. This selling memorandum was an integral part 
of the presentation of the transaction to the Board 
of Directors of Titan on October 9, 1968. It was 
prepared specifically for that meeting so that the 
transaction and its pricing could be explained to the 
Board, and we all relied on such selling memorandum. 
The copy of the minutes annexed to Mr. Kaufman's 
affidavit (Exhibit 6) is accurate indicating I was 
present at the meeting and that I explained the 
Faggen transaction to the Board. Most of my explan¬ 
ation at such board meeting was based upon his sell¬ 
ing memorandum. 

9. Once the transaction was approved, so far 
as I was concerned it was a matter of technical mech¬ 
anics among the lawyers. I took no responsibility 
for the contracts prepared, relying on counsel. 
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Benjamin Robinson, throughout. When, shortly before 
the closing of the transaction on December 1, 1968, 
accounting statements of Joseph Warren & Co. were 
supplied on behalf of Faggen they were considered to 
be merely his tax saving presentation to the Internal 
Revenue Service; the statements for 1967, 1966 and 
1965 were not normal income statements, being just 
xerox copies of his tax returns, and were given no 
substantive significance in our transaction. Mr. 
Faggen, a highly expert accounting and tax advisor, 
had prepared an unaudited presentation of his earning 
power, supplied it to Mr. Kaufman showing how the sum 
in the latest tax return becomes $571,000 pre-tax 
after certain adjustments, and supplied the same 
income figure to the Board along with adjusted income 
figures for prior years, and we had relied on it. 

As Mr. Faggen was a friend and business associate of 
our Oiairman of the Board, Benjamin Robinson, of 
long standing, I had no reason to doubt the logical 
consistency or accuracy of the presentation of earn¬ 
ing power for four years which Mr. Faggen had sub¬ 
mitted tO U8. 
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10. As the deal was approaching closing, I re¬ 
call suggesting that an audit of the books and records 
of the Faggen Companies should be undertaken by the 
Peat, Marwich ft Mitchell accounting firm which was 
the certifying accountant for Titan at the time. 

When the request to have' an audit prior to the clos¬ 
ing was presented to Harold Faggen he adamantly re¬ 
fused to go along with such procedure. The reason 
he gave was that the Peat, Marwich ft Mitchell firm 
was rendering pension fund advisory services to its 
clients throughout the country and was a competitor 
to the Faggen Companies. He did not want our audit¬ 
ing firm to get into the books of the Faggen Companies 
on this ground and refused an audit. His.refusal to 
permit an audit, in light of his standing and account¬ 
ing expertise, of course, put the full burden upon 
the reliability and veracity of his statement of "Net 
Earnings - Pre-Tax" to prevail after the acquisition. 
Because Mr. Faggen was unwilling to permit an audit, 
his unaudited figures were taken with that much more 
seriousness, and relied upon entirely by the Titan 
management in closing the transaction. During these 
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conversations in which he refused an audit, I recall 
several statements by Chairman of the Eoard Benjamin 
Robinson as to the reliability and honesty of Harold 
Faggen, and that his unaudited figures presented to 
us were dependable, 

11. After the transaction was closed, Mr. Faggen 
told me that he had just cut Rose Dogan's salary be¬ 
cause her earnings were inappropriate as a secondary 
executive in the Faggen Companies when I, as President 
of the Titan parent coj^aoration was only receiving 
$50,000 annual salary. On this basis explained to 
me, Mr. Faggen voluntarily cut Rose Dogan's salary 
to $45,000. I do not recall what salary she was re¬ 
ceiving previously. However, the explanation for the 
"adjusted figures" as "including a cut in Rose's 
salary" (Exhibit I relating recent statements in 
justification by Mr. Faggen) is an attempt to put 
an after-the-fact occurrence carried out on a volun¬ 
tary basis by Harold Faggen as an intention before 
the acquisition. Rose Dogan's salary was never dis¬ 
cussed with me or anyone else in Titan before the 
acquisition and would appear to be a 1972 explanation 
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for unsubstantiated adjustments made in 1968 by Mr. 
Faggen. Some months after this acquisition. Rose 
Dogan, who had been employed in the Faggen Companies 
for many years, h*. s.iue Mr. Faggen's wife. Prior to 
the transaction I had no reason to consider her an 
integral element in th^ compensation package being 
discurled with Mr. Faggen, and adjustments in her 
salary were never discussed prior to the transaction. 

12. In sum, the outline of the negotiations, and 
our reliance on the selling memorandum annexed to the 
complaint herein is as stated in Mr. Kaufman's affid- 
avit. I left Titan early in 1970 and had no further 
contact with the Faggen transaction until the invest¬ 
igation just prior to the bringing of this law suit, 
wherein I answered questions posed to me by Titan's 
attorneys as they tried to establish the sequence of 
negotiations back in September and October of 1968. 


(Sworn to by Anthony M. Frank, July 30th, 1972.) 
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Robinson. Silverman, Pearce, Aronsohn, Sand & Dorman 
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NEW YORK, N. Y< IOOI7 
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caoic; •rosiloc* 


April 10, 1972 


MamlM •»»<« 

••• t'nCCT.H.W. 

WASHINGTON, O C >0006 


>IN»C» »tNn«i«.,t.C 

•AN (Nil 



Hr. Robert James Frankel 
Titan Group, Inc. 

1325 Inwood Terrace 

Fort Lee, New Jersey 07024 

Re: Titan 

Dear Bob: j 

Pursuant to the request made by you at the Board 

meeting, I saw Harold Faggen at his home on Sunday briefly. 

He is still recuperating. j 

. 4 

I was quickly rei nded that the "adjusted figures" 
in the memorandum for the years prior to acquisition referred 
to (1) Harold's salary cut from $125,000 to $50,000 per year 
(2) stopping payments, about $58,000 a year, into their 
pension fund which was overfunded (3) a group of items 
„ including a cut in Rose's salary which added up to over 
$30,000 as I recall. These cuts were in fact made. Of 
course these proposed adjustments would not show up in 
• records of prior years. Harold said no one ever asked him 
to explain these differentials. • 

I also advised Harold that there was a strong feeling 
that various early records were being withheld. He strongly 
denies this, and says all records have been made available. 

In fact, he says a few months ago Titan's comptroller examined 


these records and, he thinks, made xerox copies of whatever 
he wanted. In addition various original records were taken 
to Louisville, he says. 









280a 

EXHIBIT l, ANNEXED TO AFFIDAVIT OF ANTHONY M. FRANK 
< o—h«.oh , Dutchman. PL~Ancc,Ano MtSAHo s Omm/w j 

Hr. Robert Janies Frankel 
April 10, 1972 
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Benjamin H. Robinson 
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cc: l^wrence M. Powers, Esq. . 
• Alvin Kendis, Esq. 
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AFFIDAVIT OF ROBERT JAMES FRANKEL IN SUPPORT OF PLAIN¬ 
TIFF'S MOTION FOR SUMMARY JUDGMENT AND IN OPPOSITION 
TO DEFENDANT'S MOTION FOR SUMMARY JUDGMENT AND 
INJUNCTION. 

UNITED STATES DISTRICT COURT, 

SOUTHERN DISTRICT OF NEW YORK. 

State of New York, 

County of New York, ' sst 

Robert James Frankel, being duly sworn, deposes and 

says: 

1. I am presently Chairman of the Board and Chief 
Executive Officer of Titan Group, Inc. ("Titan"), and 
acting in conjunction with our present Executive Committee 
and Board of Directors, am seeking to rescind, or obtain 
damages resulting from, the acquisition of the Faggen 
Companies. Our grounds are that Harold Faggen misled 
the Board of Directors of Titan in office in 1968 into 
making this acquisition, based upon artificially inflated 
pro-forma statements of earnings. I have carefully re¬ 
viewed the other affidavits filed on this motion, and 
confirm the truth and accuracy thereof, to the best of 
my knowledge and belief, based on my review of corporate 
documents since they occurred. 
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2. The other three affidavits submitted on this 
motion tell the story of the negotiations leading up to 
the acquisition of the Faggen Companies fully, and with¬ 
out more, make it clear that Harold Faggen is not en¬ 
titled to summary judgment on the $5.5 million in notes 
which he obtained from Titan in December 1968, payment 
of which he seeks in this action. My affidavit herein¬ 
after states the reasons why Mr. Faggen is also not en¬ 
titled to a mandatory injunction requiring payment an¬ 
nually of $220,000 in interest during the pendency of 
this action. More importantly, we show hereinafter why 
Titan is entitled to summary judgment on its second 
cause of action to obtain basic accounting data under 
Faggen's exclusive control, and why Titan is entitled 
further to summary judgment on its first cause of action 
on the issue of liability for misrepresentations, with 
a trial remaining only on the issues surrounding Titan's 

remedy of rescission and/or its measure of monetary 
damages. , 
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Investigation of Faggen Acquisition in 
1971 and 1972 

3. I became a director of Titan in the 2nd half of 
1970 and was chosen to be Chairman of the Board and 
Chief Executive Officer in February 1971 principally be¬ 
cause of my large stock position in the company - 536,248 
shares - and my disenchantment with existing management. 
My feeling at that time was that my investment in Sover¬ 
eign Construction Company, Ltd., my own Division sold in 
September 1969 to Titan, could lose all value as a result 
of my exchanging my ownership for shares of Titan. The 
change of control in Titan which occurred herein in 1971 
was joined in by several other.major stockholders in a 
position similar to mine. We inherited a very sick cor¬ 
porate body, and the first few months of our effort in¬ 
volved getting control over financial emergencies through¬ 
out the corporation in the most expedient manner possible. 
The first six months of 1971 were spent in a fight for 
corporate survival, as contrasted with investigation of 
prior transactions and rationalization of the corpora¬ 
tion's activities. 


D 
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4. But one of the first trouble spots I examined 
was that of the Faggen Companies. 

In April 1971, Titan was faced with paying $110,000 
interest to Faggen on the $5.5 million in notes. With 
approval of the Board of Directors, I authorized Mr. 
Faggen to pay his interest from the cash on hand in his 
Division. His reply was that he had no money to comply 
with this directive. I became quite alarmed by this 
fact as I was under the inpression that Mr. Faggen*s Di¬ 
vision was a profit center for Titan. I immediately 
called for the corporate records on Mr. Faggen*s opera¬ 
tions. Thus, by the late Spring of 1971, I learned from 
the records that the Faggen Companies had cost the cor¬ 
poration $5.5 million in notes, costing $220,000 a year 
in interest and beginning to come due in 1974 with $1 
million one hundred thousand, in annual principal pay¬ 
ments due over five years to retire the debt. Contrasted 
With this cost to the corporation, I learned that the 
earnings for the year 1970 of the Faggen Companies was 
less than $200,000 pre-tax. Our year end audit for 1970 
was only completed in April 1971. when presented with 
the problems of his operations, Mr. Faggen assured the 
Board of Directors that the worst was over in his com¬ 
panies. The actual fact was that there were prospects 


I 
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of continuing losses in 1971 and 1972 which have ulti¬ 
mately occurred. These were the business realities that 
I had to contend with in the late Spring of 1971. 

5. There was also a serious corporate political 
reality that I had to contend with. Mr. Benjamin Robin¬ 
son who had introduced my Division to Titan was still on 
the Board of Titan and still a figure with substantial 
power in and historical knowledge of the corporation. 
Defendant Faggen was also on the Board (until May, 1972) 
and his close friendship with Robinson, Chairman of the 
Board at the time of Faggen’s acquisition, continued*in 
a manner that controlled indirectly much of the Board's 
activities. In 1971 the corporation was still paying 
substantial pensions to former Chairman Robinson, and he 
was until May, 1972 taking an active part in all activi¬ 
ties of the Board of Directors. The following will show 
the active role of Mr. Robinson, and how the actions of 
Faggen prevented my investigation from going forward and 
delayed the bringing of this suit until May 1, 1972. 

6. When I first inquired of Mr. Robinson as to who 
in Titan was responsible for the Faggen acquisition I re¬ 
ceived a detailed memorandum from him to the effect that 
"The purchase of Faggen by Titan was negotiated exclueively 
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by Ed Kaufman." Annexed hereto as Exhibit 1 is a letter 
of March 31, 1971 to me from Mr. Robinson stating such 
point. But partially corroborating the Kaufman affidavit 
submitted on this motion, Mr. Robinson also recalled: 

"The reasons for the purchase were the 
desire of Titan to buy a profitable company 
with growth potential * * * Faggen was instructed 
to plow back his actuarial profits which on an 
adjusted basis were about $500,000 pre-tax a 
year * * *" (Exhibit 1, page 1). 

Mr. Robinson rounded the $571,000 in earnings actually 
represented by Faggen down to "about $500,000 pre-tax". 

The quoted letter further indicates Robinson's activities 
as a go-between in March 1971 as he had been in 1968, 
when the acquisition was made, and gives another example 
of how Mr. Faggen employed, once again, an affront to 
his dignity to conceal his conduct in 1968: 

"These facts show why Harold is shocked 
to hear anyone say his company was worth at the 
time of sale $1,500,000 and makes rational dis¬ 
cussion difficult to say the least" (Exhibit 1, 
page 2). 




287a 

AFFIDAVIT OF ROBERT JAMES FRANKEL 

I barely knew Mr. Faggen at that time and had no under¬ 
standing of his techniques of concealment which came out 
later from my predecessor chairman, Ed Kaufman. My con¬ 
cern was to find out what had happened to Faggen*s 
"growth potential" in 1969 and 1970. 

7. On April 8, 1971 I continued my effort to get 
at the facts which underlay the Faggen acquisition, but 
even without the detailed facts, the business transaction, 
in light of Faggen*s subsequent performance, so failed 
to make any corporate sense that I made it clear to Ben 
Robinson and Harold Faggen that I felt his subordinated 
convertible notes should be converted into some number 
of shares of common stock. These are the negotiations 
referred to in Faggen's recent affidavit. Annexed hereto 
as Exhibit 2 is a letter-of April 8, 1971 from Ben Robin¬ 
son with a memo attached, repeating his lack of involve¬ 
ment in the negotiations. The memo from attorney Michael 
Rosen ("M.N.R.") in his office corroborates the Kaufman 
affidavit in most respects, saying that the negotiations 
were conducted and completed by Mr. Kaufman before the 
Robinson firm did any legal work. At the time I received 
this memo, I was in a dispute with Mr. Kaufman over other 
corporate expenditures during his tenure and did not have 
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access to his files and the documents which have now 
become exhibits to his affidavit. These documents, as 
well as the memo from Ben Robinson and his associate, 
completely belie Mr. Faggen's current affidavit to the 
court to the effect that his representation of pre-tax 
earning power was given merely at a preliminary stage 
of the discussions. 

8. By May of 1971, before I had obtained evidence 
of wrongdoing by Faggen, I thought the corporation should 
attempt to negotiate with Mr. Faggen for a revised deal 
and should not make any further interest payments to him. 

I so recommended this approach to the Board. Ben Robin¬ 
son took a contrary view, stating: 

There should be continuing discussions 
to see if there is a viable solution. Being 
an optimist, I hope one can be found. 

"At the same time, as a Director, I must 
express a strong opinion against permitting a 
default in an interest payment involving 
$11,000 which can trigger a $5,500,000 de¬ 
fault. I would think the impact on the Com¬ 
pany s credit including particularly your 
bonding ability and the insurance agencies re¬ 
lations to their carriers and the State Insurance 
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Departments would be horrendous. If the public 
trading in our stock is prohibited, .it will 
create a blot which will not readily be re¬ 
moved. 

"Payment of this interest payment gives 
you another 6 months to negotiate or to deter¬ 
mine any other action you wish to recommend" 
(Exhibit 3). 

In May of 1971, I was alone and my position as Chief 
Executive Officer was far from consolidated and the other 
directors who had taken control with me were fearful of 
refusing to pay, with the threat of an acceleration of 
the $5.5 million in indebtedness on the notes. I was 
particularly vulnerable since we had no positive evidence 
of fraud by Faggen at that time and were operating pri¬ 
marily on our business instinct that the corporation had 
gotten much less than it bargained for. Titan made the 
May, 1971 interest payment only after receiving notice 
on May 3, 1971 accelerating payment of the notes by Mr. 
Faggen, and only after agreement with Mr. Faggen that we 
would try to negotiate a resolution of the dispute before 
the next payment was due in 6 months. The acceleration 
was then rescinded. We did not have sufficient facts in 




290a 


AFFIDAVIT OF ROBERT JAMES FRANKEL 

our possession at that tine to bring a fraud suit, so we 
made the payment in order to provide a six-month period 
to negotiate with Harold Paggen in order to reach an 
amicable settlement that would avoid the adverse publicity 
of such litigation. Annexed hereto as Exhibit 4 is a 
letter I sent on May 18, 1971 to Ben Robinson, describing 
why I released the current interest payment and stating 
that "I hope the foregoing resolves your current anxiety". 

9. Despite extensive efforts to resolve the problem, 
by September of 1971 I had gotten nowhere in my negotia¬ 
tions with either Paggen or his counsel, other large 
stockholders who were also directors were told I was be¬ 
ing too difficult in my discussions with Paggen and his 
attorney and that there should be appointed a committee, 
excluding me, to negotiate with Mr. Paggen. Annexed 
hereto as Exhibit 5 is a letter of September 15, 1971 to 
my co-directors. President George F. Duthie, and Executive 
Vice President Ronald Rosenfeld, instructing them to try 
to negotiate with Paggen, for whom Ben Robinson continued 
to act as intermediary. Copies of the cited letter went 
to Robinson and Paggen. This action by other members of 
the Executive Committee of the Board met with adamant 
refusal by Faggen and his counsel. 
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At this time, at my insistence, the corporation en¬ 
gaged special counsel (other than the firm presently 
handling the case), to investigate the facts and advise 
the Board of any impropriety. Consideration was being 
given to joining former Chairman Robinson as a defendant, 
for what seemed to be his active role in the corporation' 
entering such a grossly improvident business deal with 
an admitted close friend of Robinson. The result of such 
plan, openly communicated to Robinson at a board meeting, 
was a threat of immediate countersuit against all the 
members of the Board. Annexed hereto as Exhibit 6 is a 
letter sent to me at the time by Mr. Robinson, further 
corroborating that his activities in the transaction were 
restricted to being engaged in the mechanics of closing 
the matter, and that under Kaufman's direction, his 
office "clarified minor business points with Sheib and 
did the drafting and preparing of papers, etcetera re- 
quired to carry out the basic economic arrangements ar¬ 
rived at between Faggen and Titan" (Exhibit 6). Directly 
contrary to this exhibit is the invoice, dated January 
28, 1969 from Mr. Robinson's firm to Titan in the sum of 
$17,500 stating: 
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"In connection with the acquisition of 
Harold Faggen Associates, Inc., Actuarial Tab¬ 
ulating Corp., Employee Fund Service Corp., 
and Fund S 6 E Corp. for $5,500,000 in conver¬ 
tible debentures including the preparation of 
contracts, negotiations in respect thereof, 
preparation of closing documents and post¬ 
closing matters" (Exhibit 6A). 

It was apparent Mr. Robinson was now trying to deny what 
he collected a considerable stun of. money for while still 
Chairman of the Board of Titan. At this time we still 
did not have the material in Kaufman's files which es¬ 
tablish the timetable of the negotiations, and document¬ 
ing the handwritten representations of earning power 
given by Faggen to supersede the $288,000 in earnings 
shown in his key tax return and raise them to $571,000 
in 1968. Thus the significance of Mr. Robinson's state¬ 
ments, which now corroborate our position on the motion 

t 

for summary judgment, were taken in 1971 to be merely 
the attempt of a former chief corporate officer, who 
feared being sued, trying to escape all responsibility 
for negotiation of the transaction. 
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10* On October 29, 1971, we made another interest 
payment to Fagg<-->. because t v e Board was afraid to sue 
him based on the facts then known and while our investi¬ 
gation was continuing. The payment, however, was made 
under protest with all rights reserved to sue "for res¬ 
cission, damages, or other remedies relating to said 
acquisition" (See Exhibit 7 annexed). Concurrently with 
the investigation we were also trying to negotiate some 
settlement with Mr. Faggen, but of course were still 
fundamentally in the dajrk as to the sequence of documents 
under which the transaction had occurred. 

11. Late in 1971 new special counsel was engaged, 
and an intensive investigation of certain documents fur¬ 
nished by Kaufman and other materials found in the files 
of the Board of Directors was undertaken. Counsel iso¬ 
lated the selling memorandum from the board records, 
showing the $571,000 in earnings for 1968, and the three 
preceding years, and counsel put the investigation into 
focus to see if the prior Board had relied on this mem¬ 
orandum of earning power, which showed receipt of it by 
both Robinson and former President Anthony Frank. This 
inquiry led to the demand in February, 1972 for an audit 
of the Faggen Companies during the years preceding the 
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acquisition, to see if this newly discovered representa¬ 
tion Of earning power had been true when made. The 
Hatcher affidavit shows how the corporation has since 
been thwarted at every step in making such audit and in 
obtaining the work papers and memoranda of Joseph Warren 
i Co. prepared in 1968 and previously for the years in 
question. The Hatcher affidavit and Exhibits 8, c and 
D thereto document the contumacious refusal of defendant 
Faggen and his counsel to allow this corporation to in¬ 
spect ledgers and accounting data, which it already owner 
or which indirectly were its property, because Joseph 
Warren ( Co. had been on its payroll since the acquisi¬ 
tion. The corporation owned both the prior and subse¬ 
quent accounting work of Joseph Warren s Co. done on be- 
half of the Faggen Companies. 

Counsel informs me that apart from any question of 
ownership of all these documents by the corporation, not¬ 
withstanding their being wrongfully retained by Faggen, 
we are plainly entitled to see all this accounting ma¬ 
terial under the broad discovery provisions of the Fed¬ 
eral Rules Of Civil Procedure, operative in a Rule 10b-5 
case. Our request for cooperation, followed by refusal, 
and then reluctant and half-hearted compliance documented 
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in the correspondence annexed to the Hatcher affidavit, 
show the game that Mr. Faggen was playing from January 
to May of 1972. By then, he knew we were on to the basic 
technique he had used to induce the transaction and ob¬ 
tain the §5.5 -million in Titan notes - the grossly exag¬ 
gerated representation of earning power constituting 
Exhibit 1 to the Complaint. At all costs Faggen was try¬ 
ing to keep us from getting at the hard accounting data 
which would demonstrate that he had grossly exaggerated 
the earning power of his companies. 

12. As Chief Executive Officer of Titan I exper¬ 
ienced problems in the Board during April of 1972 in au- 
thorizing the bringing of this lawsuit. When we had a 
board meeting tp discuss the document sued upon, with 
special counsel Powers present, director Ben Robinson 
again empnasized the risk to the corporation of suing 
and having the $5.5 million in notes accelerated for pay¬ 
ment. At that meeting, however, he admitted receiving 
a copy of Exhibit 1 to the Complaint, and that his own 
handwriting showing receipt was on the front right hand 
copy of the document; he made such admission before the 
whole Board. Presumably to help the corporation, Mr. 
Robinson, as expected, promptly went to hospitalized 
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^ rec ^ or Faggen, laid out the basis for our case, and 
obtained further "explanations" from Faggen (which are 
shown as Exhibit 1 to the Anthony Frank affidavit) under 
date April 10, 1972. It was only the happenstance of 
Faggen's illness which finally enabled us to unilaterally 
obtain possession of the ledgers at his premises, which 
led to the preliminary audit in April, 1972, showing the 
gross exaggeration of earning power detailed in the 
Hatcher affidavit and exhibits. This long overdue account¬ 
ing work was effectively prevented by Faggen for years 
before, by using his political power on the Board, by 
becoming indignant, or by refusing to even talk to home 
office executives. The recent audit provided the final 
set of facts which led to a unanimous conclusion in the 
Board (except for director Robinson) that refusing to 
make further payments on the notes and instituting suit 
was a duty of present management to themselves and to 
the thousands of other stockholders of the corporation. 

In sura, suit was not brought until we had hard facts that 
convinced us that Titan had been defrauded. 

To this day we have still not obtained the Warren 
work papers and summaries prepared in 1968 and we are 
obviously entitled to them under the Federal Rules of 
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Civil Procedure, as well as by implication from our pre¬ 
sumed ownership of the Faggen Companies and all their 
books and records. We cannot adequately prove our full 
case on damages without having all the material necessary 
to make a complete and final audit, and are seeking an 
order of mandamus requiring Faggen and persons under his 
control, including Joseph Warren & Co., to pronptly make 
this material available to us in preparation for trial 
on the issue of damages. In substance, we are seeking 
summary judgment for the reasons stated above on the 
second cause of action-to compel disclosure of these ac¬ 
counting materials as a necessary prerequisite of our 
fully proving our monetary claims under the first cause 
of action. We are incapable of trying the corporation's 
case effectively without all this accounting material 
available for analysis and reconstruction, and will un¬ 
doubtedly need to take oral testimony from both Faggen 
and Joseph Warren 6 Co. to reconstruct and audit their 
financial statements on an accrual and cash basis for 
the years 1965 through 1968. 
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Fight to Summary Judgment on the leeue 
of Liability 

13. While the corporation concededly cannot prove 
the magnitude of its damages without completing an audit 
using the above described documents, our right to summary 
judgment on the grounds that defendant Faggen violated 
Rule 10b-5, as well as the laws of New York, - in present¬ 
ing grossly exaggerated statements of earning power, 
which were relied upon by Titan's management, would ^eem 
fully established by the Kaufman, Frank and Hatcher affi¬ 
davits submitted herewith. A sequence of documented 
representations of earning power, on fixed dates, leading 
directly to approval by the Board of Directors of Titan 
on October 9, 1968 is set forth in these papers. Mr. 
Faggen's moving affidavit submits only one palpably false 
assertion on the subject, to wit, that his handwritten 
selling memorandum was furnished only at a "preliminary" 
step in the discussions, together with some vague, un¬ 
itemized adjustments which he now says he had in mind, 
but never communicated to Titan. It would seem that 
there are no genuine issues of material fact as to a vio¬ 
lation of Rule 10b-5, and reliance by management of Titan 
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on the false statements made and the scheme to defraud 
with pro-forma earnings statements implicit therein. 

14. The final magnitude of the falsity is not en¬ 
tirely closed, of course, because the amount and percent¬ 
age of overstatements of earnings for each year may be 
even larger than are set forth in the Hatcher affidavit. 
The final amount of the overstatements will only be known 
when we have the Warren work papers and other materials 
and testimony with which to complete a full audit. But 
taking Faggen's moving affidavit, and measuring it against 
his written representations of earning power with his 
specific adjustments for one year (many of which are 
quite different from those in his moving affidavit), 
misrepresentations would seem to be fully and finally 
established by the documentary evidence herein. So long 

I 

as the falsity is material, the precise magnitude thereof 
can await a trial on the issue of damages, when actual 
value of the Faggen Companies becomes relevant. 

15. A trial on the issue of the proper measure of 
relief is anticipated in any event because of Faggen's 
contention in his pleadings that the remedy of rescission 
of the transaction is inappropriate, and the conflict 
anticipated on the proper measure of monetary damages. 


v 
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if granted in aid of a decree of rescission, or if dam¬ 
ages are the only remedy granted herein. But summary 

judgment as to liability is called for by the undisputed 
facts. 

Faggen Cornea into Equity With Unclean Bands 

16. Mr. Faggen seeks pendente lite relief in equity 
for payment of $220,000 per year to him in interest pay¬ 
ments on the notes he is holding. The Hatcher affidavit 
shows that at this point Titan is holding no more than 
approximately $900,000 in hard value from the Faggen ac¬ 
quisition as against exposure to $2,500,000 in claims by 
alleged holders in due course of the Titan notes, which 
Faggen has since transferred. The balance of hardships 
at this point is very much against Titan, with its only 
remedy to recover against Faggen whatever amounts ulti¬ 
mately have to be paid on these notes which he transferred. 
The documented misrepresentations he gave the Company 
would indicate little likelihood of ultimate recovery on 
the $5.5 million in notes by Faggen, which is another 
ground for denying him injunctive relief at this point. 

% 

17. But apart from the substantial net loss to Titan 
on the transaction, Faggen has currently undertaken a 







301a 

APPIDAVIT OP ROBERT JAMES FRANKEL 

course of conduct which would undoubtedly deprive Titan 
of any benefits from its acquisition of the Paggen Com¬ 
panies, and which is inequitable in the extreme. Fag- 
gen's employment contract expired at the end of 1971, 
and he continued on a month to month basis, with a two- 
year covenant "not-to-compete" in operation until Decem¬ 
ber, 1973. (The employment contract is annexed as Exhibit 
8; covenant not-to-complete is on page 2.) He was work¬ 
ing for the Faggen Companies until this lawsuit was 
brought in May of 1972. He then made certain demands to 
which we would not accede, negotiating with us on contin- 
uing consulting arrangements at the magnitude of $50,000 
annually to him and $63,000 paid to his wife. Rose Dogan, 
and we would not agree on continuing to pay him such sub¬ 
stantial amounts on a business which had dwindled appre¬ 
ciably, experienced a major loss in 1971, and which had 
a very dim future. Annexed hereto as Exhibit 9 is a 
letter to me from Harold Paggen dated May 24, 1971, ad¬ 
dressed to all the members of the Board of Titan. This 

s 

letter was followed by meetings in which other executives 

of the Faggen Companies were put in managerial control, 

and Mr. & Mrs. Faggen were invited to serve as consult- 

« 

ants. A copy of such letter inviting them to serve as 
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consultants, dated June 6, 1972, is annexed as Exhibit 10 
Concurrently with these meetings, Mr. Faggen had moved 
for summary judgment in this court and for an order re¬ 
quiring that interest payments be made to him. Our de¬ 
sire to preserve the clients of this personal service 
business to the fullest extent possible is related to 
another letter sent on June 21, 1972 to Mr. and Mrs. 
Faggen (Exhibit 11). We were trying to mitigate our own 
damages, and presumably Mr. Faggen's, regardless of the 
ultimate outcome of this action. 

18. But on June 13, 1972 counsel for Mr. Faggen 
felt that our response to his financial requests under 
the proposed consulting arrangements were not adequate, 
and refused any future meetings. Mr. Faggen then pro¬ 
ceeded to contact all the clients of the firm to state 
that Mr. & Mrs. Faggen had been discharged and discuss 
his future plans with them. Faggen. has since told us 
another employee of the Faggen Companies first told this 
to the clients, who then contacted Faggen and obtained 
his views on the subject of future business relations. 
Attached hereto as Exhibit 12 are copies of a series of 
telegrams which I received from key clients stating that 
if Mr. and Mrs. Faggen "are no longer employed or asso¬ 
ciated with Harold Faggen Associates * * * then our 3 
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funds could be forced to look elsewhere for the type of 
service we have been receiving from Mr. Faggen and Miss 
Dogan (Exhibit 12)■ The similarity of each telegram 
bespeaks careful coaching of each of his clients by Mr. 
Faggen. I made personal telephone calls to each of these 
clients of the Faggen Companies and found it virtually 
impossible to smooth things over. The group of custom¬ 
ers involved represents in excess of $600,000 in annual 
revenues to the Faggen Companies, is the bulk of their 
actuarial income and is therefore the heaxc of the busi- 
ness. The other activities of the Faggen Companies have 
been most unprofitable in recent years and the loss of 
these clients will mean that Titan has no operating busi¬ 
ness in exchange for its $5.5 million in notes. 

19. In order to preserve this cash flow, I have 
been in constant negotiation with Mr. and Mrs. Faggen 
and their counsel over the past two months to work out 
some interim consulting arrangement between them. In 
addition to demands for money payments, such as accrued 
vacation pay, accrued pension benefits and other items 
adding up to close to $150,000 just for the past year, 
they have constantly reminded me that Mr. Faggen's re- 
strictive covenant in his employment agreement is no 

t 


l 
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longer in operation because of Titan's suing him for 
fraud on the notes. Mr. Faggen's position is that while 
he was concededly obligated under his employment agree¬ 
ment (attached as Es^iibit 8) * not to make contact with 
the clients of the firm or otherwise compete through • 
December/ 1973/ he is no longer bound by such restric¬ 
tive covenant in his employment agreement because the 
employment agreement was part of the closing of his ac- 
quisition and Titan refuses to pay for the acquisition. 
See Exhibit 13, detailing recent negotiations on the con¬ 
sulting arrangement, where Faggen's counsel repeats "his 
claim that he is no longer bound by the restrictive cove- 
nants contained in his employment contract" (Exhibit 13, 
paragraph 5). 

At each step in these negotiations, Mrs. Faggen, who 
uses her maiden name, Rose Dogan, has reiterated that 
she is not bound by Mr. Faggen's restrictive covenant in 


*"Employee agrees that he will not • * *, except as 
an employee of Employer * * * engage directly or indirectly 
*»•**" employee, consultant, agent or otherwise in 
any business providing actuarial and computer services 
which is competitive to the business of Employer * * ** 
(Exhibit 6, page 2) . 
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any event (notwithstanding the restriction on competing 
"directly or indirectly") and that she is free to contact 
the clients of the firm and start her own consulting 
business whenever she wishes. Therefore, argues Mrs. 
Faggen, Titan should be happy to pay the sums she re— 
quests ($63,000 annual salary, $36,000 accrued vacation 
pay for 1971 and other items) in order to hold on to the 
clients she says she is free to take. 

20. In sum, Mr. and Mrs. Faggen have announced 
their intention to embark on the same illegal solicita¬ 
tion of clients as resulted in the $262,000 settlement 

in 1969 with Levin-Townsend Computer Service Corporation, 
described in Exhibit G to the Hatcher affidavit' Em¬ 
ployees of the Faggen Companies have already done this 
same soliciting once, when they were not bound by any 
employment contract or covenant not-to-compete, but they 
were forced to pay $262,000 to the Faggen Companies for 
their wrongful actions in 1969. Mr. Faggen nevertheless 
feels that he is free to do the same, notwithstanding 
the clear provision of his employment agreement quoted 
above. 

% 

21. Mr. Faggen thus believes that he can, with one 
hand, take away virtually all the clients of his personal 
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service business, handle them "directly or indirectly" 
through his wife Rose Dogan, and with the other hand, 
come to the federal court and seek to enforce his $5.5 
million in notes in payment for the business, and obtain 
a mandatory injunction requiring payment of interest at 
$220,000 per year to him while the litigation is pending. 
This is legerdemain which even exceeds that in his 1968 
representations of earning power. Mr. Faggen further 
feels that he can eviscerate the business, receive 
$220,000 per year interest income,.and also refuse to 
supply the accounting work papers of Joseph Warren 6 Co. 
and therefore prevent the plaintiff from even proving 
its case against him. I respectfully submit that Mr. 
Faggen's conceptions of equity are somewhat different 
from those normally enforced by the federal courts. 

Conolueion 

22. We have brought this action to protect our cor¬ 
poration and its thousands of public stockholders, against 
the difficulty of reconstructing negotiations in a trans- 
action that occurred three years before, where each exec¬ 
utive was doing his best to seem blameless for what 
appeared to be a ridiculous price for apparent value 
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received and against the opposition of defendant Faggen 
who contumaciously withholds the accounting data neces¬ 
sary to prove our case, while he lays plans to take away 
all the clients of the Faggen Companies for himself and 
his wife. Based on all the facts submitted, Mr. Faggen 
is not entitled to summary judgment, Mr. Faggen is not 
entitled to interest pendente lite, and Titan is entitled 
to have the Joseph Warren records and work sheets and to 
have summary judgment on the issue of liability for fraud¬ 
ulent misrepresentations, with trial on the remedy of 
rescission and/or damages to be duly held thereafter. 

Wherefore, I respectfully pray for the foregoing 
relief on behalf of Titan. 

(Sworn to by Robert James Frankel, September 11, 

1972.) 
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• i K •• , . , 

O' 1 1 

Robinson,Silverman, Pearce, Aronsohn & Sand 

new VONH, N. r! IOOI? 


MATTMCA % •! VC Aw AM 
•AVI RCARCC 


Ult) MU 


1MAIBCC A MUaM 
• TABiC* MRRAR 
C 9 BBMI •.CAkkAHAW* 
U«M «. AA#Y«A 


am»*s r. «IU 
^ MMW A r»R#AR 


»NVR m BRIU 
ASS A. AC A ACC 

’ «. rAcecAtCRA 
CMAAiCC H. sores 
MSCMACk A OBMsn 
ROBBRT k-TRACT 


Mr. Robert Jims Frenkel 
Sovereign Construction Co. 
1325 Inwood Terrace 
Fort Lee, New Jersey 07024 

to: Faggen 


WAAM4MCTOA, * C tOOOC 

INtl •»#•?•»* 
V«MMS ■ I.AC 


March 31, 1971 


Dear Bob: ~" 

Just to put the record straight, I believe these facts 
should be clear. 


I. The purchase of Faggen by Titan was negotiated 
exclusively by Ed Kaufman. No-one in this office participated. 

The proposed agreement was drafted by Kaufman's 
office in Los Angeles. 

II. The reasons for the purchase were the desire of 
Titan to buy a profitable company with growth potential, to 
buy an affiliate to assist the Insurance division and to build 
a data processing division. To this end Faggen was Instructed 
to plow back his actuarial profits which on an adjusted basis 
were about $500,000 pre-tax a year, to build the'new division. 
In the last quarter of 1968 (the first thr' * months after the 
purchase date and before the expansion) Faggen earned $102,000 
after at least $17,000 of new adjustments. 

Faggen employed normally about 33 persons. After the 
expansion ha is employing 65. 

It was agreed by Kaufman, Spence and Weinstein that 
• break-even through 1970 would be satisfactory. Nevertheless 
in 1970 Faggen earned $205,000 pre-tax. 
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* , . 

ooinson, Stiver* man. Pcauck. Ahjnsohn a Sand 1 


Mr. Robert Jomea Frenkel 


Fago 2 

Match 31. 1971 



. C ?** e interviewed Phil Belinsky (employed 

by n * W dlvl,lon and th * n ^Proved hl^hlrlng 

bed m * °" D “*** r 3l » 1969 r *M« Assoc, and affiliates 


Cash 

Securitlaa 
Accounts Receivable 
Miscellaneous 
Titan Debt 


with a net worth of $2,011,046. 


$ 246,000 

1,368,000 
372,000 
. 22,000 


(at market) 


- 1 ?- 1 ? 69 * nd 1970 p *8f« delivered to Titan an 
aggregate of $2,119,417 (including the $25,000 Titan debt). 

.. «.?••• f4ct ‘ ,how Harold Is shocked to hear 

**? c«»P«t»r was worth at the time of sale $1,500,000 
and makes rational discussion difficult to say the least. 

• *Ann nS!* e ! tla ?tes pra-tax profit in 1971 of about 
$400,000 after further considerable expense in still building 
the data processing end of the business. All in all,1971 data 

7 111 “5 lU * XCMd lc# lncoo « because of the 
nature of the business in building programs, etcetera. 

• , ^ Despite all this, I am urging him to consider the 

*' pr VT nt * d bp y° u t0 ••• lf there is any 
possibility of accomplishing corporate desires. He is doing 
so. 6 


I repeat — we should know the faots whatever our desires 

Dls 

Sincerely, 


Benjamin M. Robinson 

c.c. Messrs. Ceorge Duthle 

Ronald Rosenfeld 
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MEMORANDUM 

April 8, 1971 

To Benjamin M. Robinson 

From Michael N. Rosen 
Re Titan Group, Inc. 

/Harold Faggen Associates, Inc. 


You asked me to review our files and give you 
my recollection of our firm's role in the negotiations 
leading up to the acquisition by Titan Group, Inc. of 
Harold Faggen Associates, Inc. and certain affiliated 
corporations. 

My recollection is, and our files bear this out, 
that we did not participate in any significant way in 
the negotiations pertaining to the business aspects of 
this transaction. The negotiations were conducted by 
Edmund M. Kaufman, of Irell & Manella, and the first draft 
of the papers, which embodied the economics of the trans¬ 
action, was prepared by his office. Our firm's role, in 
consultation with Ed Kaufman, was to conduct discussions 
with Simon Sheib who represented the acquired companies, 

• to make the necessary revisions in the papers, and to close 
the transaction. 

As indicated in the attached correspondence, we 
kept Ed Kaufman informed and sought his approval of re¬ 
visions in the drafts of the documents as discussions with 
Simon Sheib progressed. In addition, we telephoned him 
frequently to solicit his views and recommendations. 

If you. require more specific or additional informa¬ 
tion, I will be happy to furnish it to you. 


M. N. R. 
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Robinson, Silverman, Pearce, Aronsohn & Sand 






NEW VON*. N. V. IOOI? 
OKI HU *■>>•( 

t MbCl ’a»ti>.>(' 


May 14, 1971 




Mr. Robert Janes Frenkel 
Sovereign Construction Company 
1325 Inwood Terrace 
Fore Lee, Haw Jersey 

Deer Bob: 

. • • 

I have given much th o u g h t -to the leggen setter. 

• I understand your problems end desires, and I also 
understand at least some of Harold's problmu. 

There should be continuing discussions to sea If 
there Is a viable solution. Being an optialst, X hope one 
v can be found. 

At the same tine, as a Director X must express a 
strong opinion against permitting a default In an Interest 
payment Involving $110,000 which can trigger a $5,500,000 
default. I would think the Impact on the Company's credit 
including particularly your bonding ability and the Insurance 
agencies relations to their carriers end the State 
Insurance Departments would be horrendous. If the public 
trading In our stock Is prohibited, It will create a blot 
which will not readily be removed. 

. . • 

Payment of this Interest payment gives you another 
6 months to negotiate or to determine any other action you 
wish to recommend. 

Sincerely, 

Benjamin M. Robinson 


BMR:ep 

cc: Mr. George Duthie, President 
Mr. Alvin Kendts, Esq., 

General Counsel and Director 


! 
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Kay 18, 1971 


Robinson, Silverman, Poarco, 

Aronsohn & Sand, • 

230 Park Avenue, 

New York, NY 10017 

Attantlon: Benjamin M. Robinson Esq, 


Rei Harold Faggen Associates, Inc 
Our Pllo KJP 0185-55a 


Dear Ben: 


In reply to your letter of Kay 14, 1971. please be advised that 
I havo coaxKinlcotcd with Simon Sholb, attorney for Harold FagPen 

^°iS T Sund ^ 16 and hU>nday IL, y l7 » 1971 and It was agreed * 
that TGI would release the current Interest payment of $110,000.00 
In accordance with tho disputed agreement with Harold Feggen In 

order* to provide a six month period In which to negotiate with 
Harold. 

I hope tho foregoing resolves your current anxiety. 

Sincerely, 

TITAN CROUP. 



bert James Fronkel 


Chairman of the Board and 
Chief Executive Officer 


RJFtas 


ecs Ceorgo Duthle 
. Dan Hatcher 
Alvin M. RendIs 
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Titan Croup, Inc. 

222 Executive Park 
Louisville, Kentucky 40207 

Attention: Mr. Georgo P. Duthie 


September 15, 1971 

» 

Multiplex, Inc. 

2121 S. Green Road 
Cleveland, Ohio 44121 

Attention: Mr. Ronald Roeenfeld 


R«: llarold F.^ggen Esq. 

Our Pile RJF 0185-55A 


Gentlemen: 


w.TwHTt'i^ TnZt IS'tv' Soi,,:,!nb<! ' 

£rr rln ? • 004 

beevea TGI present eunngeaent ond Mr. Hnrold°F«KonI 0lVl “ S th ' <mt ““ ndin 3 dl *P u “ 

by s th ° e zir h f z um m ** »• 

bo conclude on ^SSIS ££* 

SfSiSr^a^iEs^s sihsErs ?-“««• c «- 

d°cbcntS^!”h. r r^ta« 1 rcco^vo t 5 e Tl o£ th “ l “““* W™nl o n \il tUl< * 

proceeding could be instituted n g ol„« «!“??’ *“ ‘ f#r “ l 

E.«: *t.“. c rofu f 0 nr^“r ^r/kX r elool : riy mtau *• — uti e ntm 6 

alternative. tUUal Fa83Qn t0 nc C°“«te a compromise may leave us no 


Your prompt advice as Lo the action taken in th 

/) 

Sinceroly yours. 


By: 


is matter will be required. 


TITAN/GROUP, INC. 

/ /Ax 

Robert James Frankei 
Chairman of the Board and 

Rjp. as Chief Executive Officer 

C=. Alvin M. Kcndls, Bcnjnmln M. Robln.on, lL-.roId F„ S cn. D.ntel C. Retcher 
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mattmiw 
*,AUL rr.4MfC 
Al*N J ft AM0N30MM 
IfON/nn It tANP 

kAU^CNCC A rwr*CLMAM 
r.T/iNlCT OCNMAN 
rnwtN O. CAUAHAN* 
IfMII ft. AA'jTfA 
IOWANO O ICHOCN 

jAMd r. out. 

VOtOON v. riNOAN 
MICMACW n MOftCN 
CNAKlCft M. KOTtCA 
aathua w sitiii 
ALAN ft. ACAACC 
MlCHACC A OftMATI 
AOttCNT L.TNACT 
• DAVIO A.WAkLACK 
COWAAO SUftftMAN 
ftTCVCN M. GOLDMAN 


EXHIBIT 6, ANNEXED TO AFFIDAVIT OF ROBERT JAMES FRANKEL. 
Robinson,Silverman,Pearce,Aronsohn,Sand & Berman 

2 3 0 PARK AV E N U E 
NEW YORK, N. 7. 10017 


(212) MU 9-77CO 

cable: 'nosiLPC* 


September 20, 1971 


•tiMHtoiM *rr<c 
• •• IO« BTPCtT, N. W. 
WASHINGTON, O. C. 20006 
UOt) M 9 - 7 I 7 I 

■ttMUOIOV.Ae. 

• M ONl» 


Mr. Robert James Frankel 
Titan Group, Inc. 

1325 Inwood Terrace 

Fort Lee, New Jersey 07024 


Re: Faggen 


Dear Bob: 


I have a copy of your letter of September 15th 
addressed to George Duthie and Ronald Rosenfcld, and the 
letter to roe dated September 20th. 

Your understanding expressed in the first para¬ 
graph of the letter of September 15th is wrong. No one 
as a result of the Board meeting or the discussions which 
followed can have any plans to meet with me for any purpose 
relating to Harold Faggen. After the Board meeting adjourned, 
an informal discussion took place primarily between you and 
Harold. It is my understanding that this was followed by 
talks between Harold, Ronnie and George concerning their 
getting together this week to review the situation. I was 
not involved in the discussions or in any plans to meet. 

I see no point in extended letter writing to 
dispute many of your statements or interpretations. Obviously 
we differ. Let me use one statement as an example. You 
say Rosen's statement that part of our role was "to close 
the transaction" would Indicate a final "veto" power. This 
is not the fact. This office did npt make the deal; it 
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Mr. Robert James Frankel 
Page -2- 

September 21, 1971 _ 


could not veto the deal. Decisions were made on the 
West Coast while we were engaged in the mechanics*of 
closing the matter and, , under Kaufman's dir^tions, 
clarified minor business points with Sheib and did the 
drafting and preparing of papers, etcetera required to 
carry out the basic economic arrangements arrived at 
between Faggen and Titan. This was of course the convenient 
thing to do in view of the fact that Kaufman was so far 
away. Other deals for Titan were handled in the same way. 

Further, you refer to your letters of April 6, 

1971, May 14, 1971 and May 18, 1971, to which you say I 
failed to respond. Your letter of May 18th told me you were 
paying the current interest. Certainly you didn't want an 
answer from me. Your letters of May 14th and April 6th 
questioned certain figures. May I remind you that in a 
conversation, I suggested that the correct figures could 
easily be determined by your accountants, that I did not have 
the books. Basically the difference is represented by your 
using "cost" instead of "market" figures for the securities 
and the inclusion of an income tax reserve of over $300,000 
which Titan accountants wanted for some reason. I under¬ 
stand this was subsequently reversed and not paid. In 
respect to the marketable securities, of course a seller 
who delivers securities worth about a $1,300,000 in the 
market at the time of the transaction will use this figure 
and not his cost. With these adjustments, the net worth 
was over $2,000,000. 

Finally, referring to your paragraph "4", please 
be advised I do not make "threats". I made this statement 
as a statement of fact. Each Director can make his decision 
based on his view of all the facts. I would expect the 
minutes of the meeting to contain my remarks in proper 
context as well as yours. If the minutes do not contain 
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.OU.0lLVL'KMAN,Pi:AnCC,AnON ^mn.Sano & OCRMAN 


Mr. Robert James Fronted 
Page -3- 

Septcinbor 21, 1971 


your statement that the proposed suit against me is 
"for the purpose of forcing negotiations with some one 
who won't negotiate", they will not accurately reflect 
what took place. 

i 

Sincerely, 

Benjamin M. Robinson 
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t 

Robinson. Silverman. Pearce, Aronsohn & Sand 


. no PARK AVINUC 
NEW TORR.N.Y. itfOlf 


January 28, 1969 


AM* CMI 
umm ** hill • 
•AtWll'lltllkPI* 


Titan Group, Inc. 
529 Fifth Avanue 
Maw York, N. Y. 


In connection with the acquisition of 
■ Harold Faggcn Associates, Inc., 
Actuarial Tabulating Corp., 

Employee Fund Service Corp., and 
Fund S & E Corp. for $ 5 , 500,000 in 
convertible debentures Including 
the preparation of contracts, 
negotiations in respect'thereof, 
preparation of closing documents and 
post-closing matters. 


Disbursements to Follow 


I 


/f r • 


$17,500.00 


Faggen p •, 


Xerox 

Stenographic Overtime 
'Toll Calls; Messenger Service, Mlsc. 


303.20 

407.83 

269.06 


982.09 


Total 















318a 


EXHIBIT 7, ANNEXED TO AFFIDAVIT OF ROBERT JAMES FRANKEL. 
October 29, 1971 


Mr. Horold Feggen 

c/o Horold Feiggen Associates, Inc. 

853 Droodwoy . 

Now York, Now York 10003 

Door Mr. Foggeni * 

Wo oncloto herewith TITAN chock No. 3147 doted Novombor 1, 1971 In 
the emount of $105,700 In poytnont of ssmi-ciinual Intoroit on debentures 
hold by you and which wore issuod In connection with the ocqulslll** of 
your corporations by TITAN GROUP, INC. 

Checks In opproprlote amounts ogg regatlng $3,300 have been tssuod and 
simultaneously moiled to the Individuals nemod In your lottor to me doted 
April 29, 1971, being persons to whom trorafen of debentures hove been 
mode by you. 

The poyment of Interest by all checks totals $110,000. 

As you are aware, since the date of the last poyment of Interest on May 17, 
1971, an Independent Investigation of tho circumstances surrounding the 
acquisition of your companies hoi boon Inltlatod and TITAN GROUP, INC. 
expressly reserves all rights which It may have for roclslon, damages, or other 
remedies relating to said acquisition. The within payment of Interest does not 
constitute a waiver of such rights. 

• •• * * s 

• S # 

Youn very truly. 



CERTIFIED MAIL R.R.R. '954836 


AIR MAIL 


BCCS i 

Robert James Frank si 
Alvin M. Kendls 



SPECIAL DELIVERY 
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AGREEMENT made this 2nd day of December 1968, by 
and between TITAN GROUP, INC. (■Employer"), having its 
principal office at 529 Fifth Avenue, New York, New 
York, and HAROLD FAGGEN ("Employee"), residing at 11 
Fifth Avenue, New York, New York. 

WITNESSETH 

1. Employment. Employer hereby employs Employee 

and Employee hereby accepts employment upon the terms 
and conditions hereinafter set forth. 

2. Term. Employee's employment shall commence 

on the 2nd day of December, 1968, and shall terminate 

on the 1st day of December, 1971. 

3. Duties. Employee shal^ perform such exec¬ 
utive duties concerning the business of providing 
actuarial and computer services and related activ¬ 
ities as shall he designated by the Board of Dir¬ 
ectors of Employer. If Employee is elected a dir¬ 
ector or an officer of Employer, or any of its sub¬ 
sidiaries, he shall serve without additional compen¬ 
sation therefor. Employee shall render such services 
for Employer or for any subsidiaries of Employer. 
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4. Compensation. For all services rendered by 
Employee and all covenants undertaken by him pursuant 
to this Agreement, Employer shall pay and Employee 
shall accept compensation at the rate of Fifty Thou- . 
sand Dollars ($50,000) per annum, payable in equal 
semi-monthly installment's. 

5. Restrictive Covenants . (a) Employee shall 

devote his full time, attention and energies to the 
business of the Employer, and shall not during the 
term of his employment be engaged in any other act¬ 
ivity which will interfere with the performance of 
his duties hereunder. 

(b) Employee agrees that he will not, for a 
period of five (5) years from the date hereof, 
except as an employee of Employer or an affiliate 
or subsidiary thereof, engage directly or indirectly 
as a shareholder, officer, director, partner, empl¬ 
oyee, consultant, agent or otherwise in any business 
providing actuarial and computer services which is 
competitive to the business of Employer, its affil¬ 
iates or subsidiaries. 
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Nothing contained in the foregoing shall prevent 
the Employee from purchasing securities of any cor¬ 
poration whose securities are regularly traded on any 
national securities exchange or in the over-the-counter 
market, providing that such purchases shall not result 

t 

in his and his associates collectively owning, directly 
or beneficially, at any time, ten percent (10%) or more 
of the voting securities of any corporation engaged in 
any business competitive to that then carried on by the 
Employer or any subsidiary or affiliate thereof. 

(c) During the term of his employment and at any 
time thereafter. Employee shall not disclose to any 
person, firm or corporation any confidential informa¬ 
tion or trade secrets relating to the business of the 
Employer or any subsidiary, affiliate or division 
thereof. 

For the purposes of this Agreement, the term 
"subsidiary" shall include any subsidiary of a sub¬ 
sidiary of the Employer or a division thereof. 

6. Consent to Injunction . Employee agrees 
that the restrictions contained in Paragraph "5 (a)", 

5 (b) and "5 (c)" of this Agreement are necessary 
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for the protection of Bnployer and any breach thereof 
will cause Employer irreparable damage for which there 
is no adequate remedy at law and Employee consents to 
the issuance of any injunction in favor of Employer 
enjoining the breach of the aforesaid covenants by 
any court of competent jurisdiction. 

7. Son-Waiver of Any Other Remedies . Employee 
agrees that the rights of Employer to obtain an in¬ 
junction granted by Paragraph "6" of this Agreement 
shall not be considered a waiver of Employer's rights 
to assert any other remedy it may have at law or in 
equity. 

8. Disability• If Employee fails because of 
illness or other incapacity for a period of one year 
to render services as shown in this Agreement, the 
Board of Directors may determine that Employee has 
become disabled and in the event of such a deter¬ 
mination of disability. Employer may, at its option, 

• 

either terminate this Agreement or, in the alterna¬ 
tive, retain Employee in its employ for the balance 
of the term of this Agreement, provided, however, 
that in the latter event, the salary to which 
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Employee shall be entitled pursuant to Paragraph "4" 
hereof during the continuance of said disability may 
be reduced to any extent determined by the Board of 
Directors. 

9. Law Governing Agreement . This Agreement 
shall be construed r interpreted and governed by the 
laws of the State of New York applicable to agree¬ 
ments made and performed therein. 

10. Succession. This Agreement shall extend to 
and be binding upon Employee, his legal representat¬ 
ives, heirs and distributees and upon Employer, its 
successors and assigns. 

11. Prior Agreements . Any and all prior agree¬ 
ments between Employer and Employee, whether written 
or oral, relating to Employee's employment by Employ¬ 
er and hereby canceled and are of no further effect. 

12. Entire Agreement . This Agreement contains 
the entire Agreement of the parties with respect to 
its subject matter and no waiver, modification or 
change of any of its provisions Bhall be valid un¬ 
less in writing and signed by the parties against 
whom such claimed waiver, modification or change is 
sought to be enforced. 
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13. Waiver of Breaoh. The waiver of any breach 
of any tern or condition of this Agreement shall not 
be deemed to constitute a waiver of any other term or 
condition of this Agreement. 

14. Notioee. All notices pursuant to this Agree¬ 
ment shall be in writing and shall be given by regist¬ 
ered cr certified mail, return receipt requested, ad¬ 
dressed to the parties hereto at the addresses set 
forth above, or to such other address as may hereafter 
be specified by notice in writing in the same manner 

by any party or parties. 

IN WITNESS WHEREOF, the parties have executed 
this Agreement the day and year first above written. 

TITAN GROUP, INC. 

By ANTHONY M. FRANK 

President 


HAROLD FAGGEN 
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hkw tonk. n. t. .OOP, 
477.SIO* 


Certified MM1 
Return Rcccint Rcmtcr.lcd 


May 2k, l<r/2 


Mr. Robert J. Frenkel 
Chairman of the Board and 

Chief Executive Officer •• • * * • ( 

Titan Group, Inc. 

1325 Inv/ood Terrace 
Fort Lee, New Jersey 07024 

Dear Mr. Frankol: 

lIF&ssss zix 

cult personnel and itanagement problems and have served to un * 

Cm? y " r „^r i0 “" ,Sl Wh ° rcly ^ conttnul^InT;.- 

iJfStV" 311 ” 1 ',*t®P* are token to allay the fear of insecurity 
of both personnel and clients, irrcoarable damage will be L 
these Companies, the responsibility' for which frtll br y oSrs? 


HF:Jr 

cc: Mr. George F. Duthie 
Mr. Jack L. Farley 
Mr. Aron Drost 
Mir. Tsi. aid Roscnfcld 
Mr. Keizl B. Mendelsohn 
Benjerdn M. Robinson, Esq. 
Alvin M. Kendis, Esq. 

Mr. Tatrick King 

Mr. Laurence D. Skallcr / 

Burton S. Cooper, Esq. 

OPEIU I53, AKL-CIO 
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EXHIBIT 10, ANNEXED TO AFFIDAVIT OF ROBERT JAMES 

TITAN GROUP, INC. ' 


FRANKEL. 

ROOERr JAMES FRAT KF.l 


CHAIRMAN OF THE BOAMt 
CHIEF EXECUTIVE OFF CCR 


June 6, 1972 


Harold Faggen Associates, Inc. ■* 

853 Broadway . * 

New York, New York 10003 ' , 

Attentions Hr. Harold Faggen & 

Mrs. Rose Dogan 

Re: Conference of June 5, 1972 
Our File RJF 0185-201-1 

Gentlemen: 


1972 th ® Joint conference held at your office on Monday, June 5, 

»-k 1,38 ^ en datarmlned b y the Executive Committee of Titan Croup, Inc. 

S^n^ in C £hi CCS ° f ^ r * ^ T i ld Fa88en and MrS * Rose Dogan as actlve P artl “ 

comoaniei operalcl °« ° f Harold Faggen Associates, Inc., and affiliated 

companies, will cease 60 days from and after June 5, 1972. 

Man.gcn.nt of these companies from and after June 5, 1972 will be In an 
Executive Committee consl.tlng of the following persons: 

Robert James Frankel 
Daniel G. Hatcher, Jr. 

George Stewart .• 

Theodore Ferrara » 

Basil Castrovinci 

Arnold Perlmutter » 

iw^of^his^h^L'r 104, 1C 18 agreed that there wl11 be no Public announce¬ 
ment or this change in management. 

Jhe*u^do«?^^ ith ° Ur di f c V s ^ on * ic la anticipated that you will submit to 
8 a pr ° posal indicating the terms upon which you would be pre- 

of tLT.irtL'l ?, Consultant thl f operation, setting firth the period 
t C0 T n ! ati0n Whlch you conaidcr reasonable under the 
* ou * association as a Consultant will permit a transition of 

S* thi K 5 h * nCW i y apointe J Executive Committee without diminish- 

tiJn! aervice * bein S rendered to the clients now under your sole Jurisdic- 
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EXHIBIT 10, ANNEXED TO AFFIDAVIT OF ROBERT JAMES FRANKEL 


/Mr. Harold Faggen & 
Mrs. Rose Dogan 
Page 2 

June 6, 1972 


In order to further review the natters discussed above. It Is proposed that 
a conference be held at your office on Wednesday, June 14, 1972, at 9:30 AM. 

Kindly Indicate as soon as possible any questions you may have concerning 
th. dot. of thi. meeting or the .tt.ed.oee of p.rsojel r^rred to fbov. 

Naturally, all of these efforts on your part and our part to minimize the 
tcTour rc Pera tJ nS d J f £ icul J ies of the Faggen Companies are without prejudice 
action i^th^Federal^ourt. 001 ^ ^ " ade “ ****** 


Sincerely yours. 


TITAN C 


;up, INC. 



RJF:emc 


bert;Janes Frankel 


Chairman of the Board and 
Chief Executive Officer 


cc: Mr. Theodore Ferrara 
Mr. Basil Castrovincl 
Mr. Arnold Pcrlcutter 
Mr. Philip Belinsky 
Mr. Joseph Levine 
Mr. George Sinks 
Mr. George Stewart 
Mr. George F. Duthie 
Mr. Daniel G. Hatcher, Jr. 
Lawrence M. Powers, Esq.t-* 
Mr. Ronald Rosenfeld 
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EXHIBIT 11, ANNEXED TO AFFIDAVIT OF ROBERT JANES FRANKEL. 


Juno 12th, 1972 
• • 

Hand PolIvor 

• • 

Harold Faggon Associates, Inc. \ 

853 Broadway 
Km York, N.Y. 10003 

Attention! l!r. Harold Paggcn & • • 

Miss Rooo Dogsn 

i • Re: Conference of Juno 5, 1972 
.... Cur Fllo RJF vlG5»201-l / ' 

Centlemon: 1 . . 

lo reply to tho letter doted June 7th. 1972 from Mr. Edward Labcton, 
your Counsel, end to further clarify try letter of June 6th, 1972, 
please bo edviaed as follows: 

• * 

• ' • . • • 

1. The ro-orgcnirntlon of the management of the Harold 

• Faggon Conpanlc3 should proceed in en orderly feshion ' 
with tho ninlrcn discomfort to all parties during the 
air.*?/ day period from and efter June 5th, 1972 and 
thereafter. 

2. During this interim period, it is anticipated that tho 
responsibilities formjrly hold by Mr. Faggen and Miss 
Dogan in the Companies will be transferred to tha 
Executive Committee listed In the letter of June 6th, 

1972. .. . 

3. During this interim period, it will be expected also 
that Mr. Foggon will introduce to tho clients forr.crly 
under his sole jurisdiction, the representatives of 

tho Executive Cemmittuo viio will then proceed to scrvleo 
thosn clients cn behalf of tho Fasten Companies. Tho 
purpose of retainin'; Mr. Fa^en as o consultant for a 
limited period of tins after the elxty days is to cake 
sure that Mr. Felon's status in the industry is not 
diminished by cn 7 activity of the Faggoa Conpanic3 or 
by any renter of the restructured ceno.jcment. Ilia 
participation ns a consultant should i^-rnlt on orderly 
- transition of theso activities. Much depends on Mr. . 






329a 


EXHIBIT 11, ANNEXED TO AFFIDAVIT OF ROBERT JAMES FRANKEL 
Hr. Ilarold Faggen & 

Miss Rota Dor.en • ' 

Juno 12th, 1972 » 

Pago - 2 • 

• • 

Faggcn's willingness to participate la this goal. 

4. Similarly the octlvltlea of Mloa Dogan should be turned 

over to the members of tho Executive Committee as quickly 

as possible and with a minimum of luterruption of service. 

The agenda for the Beating to be hold on June 14th, 1972 1st 

1. To review the steps necessary to occompllsh the 
foregoing, and 

2. To make cpcclflc assignments of Executive Cotmlttee 
personnel to the functions necessary for the con¬ 
tinuance of the Faggen Companies ns an operating 
group. 

3. In addition, short range and leng range planning 
will bo attempted for the purpose of establishing 
budget requirements for these divisions and for 
controlling cash. 

4. Reporting requirements of TGI for this division 
will bo reviewed by Mr. Hatcher, our Financial 
Vice President. 

i 

If there is further question concerning the above, please communi¬ 
cate with the undersigned promptly. 

• • 

Very truly yours. 


RJFiha 

CC: Edvard Labaton, Esq. 

Laurenco M. Powers, Esq. 
Alvin 11. KcndJo, Esq. 

Mr. Daniel G. Hatcher 
Mr. Ccorge Duthio 
Mr. Ronald Roscnfold 


TITAN 



Byt/Robert\James Fronkel 

Chairman of tho Board and 
Chief Executive Officer 



Mr. Theodore Ferrara 
Mr. Basil Castrovlnci 
Mr. Arnold Fcrlmuttcr 
llr. Philip Belinsky 
Hr. Joseph Levine 
Mr. Ccorge Sinks 
Mr. George Stewart 
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EXHIBIT 12, ANNEXED TO AFFIDAVIT OF ROBERT JAMES FRANKEL. 



714P EOT JUN 15 72 PA2 G? KB238 

K CGA075 ^ PAX COLORADO SPRINGS COLO 15 J2SP MOT 
ROBERT J FRANKEL, CHAIRMAN OF THE 30AR0 

TITAN GROUP INC 1525 INWOOO TERRACE FORT LZE NJER 
INFORMATION RECEIVED THAT HAROLO FAGGAN AND ROSE DOGAN HAVE 
BEEN DISCHARGED AS EXECUTIVES OF HAROLO FAGGAN ASSOCIATIES, 

INC* I AM DISTRESSED TO LEARN OF SUCH DISCHARGES AND SERVE 
l NOTICE THAT THE ACCOUNT OF THE ITu INDUSTRIAL PENSION PLANS 

WILL BE WITHDRAWN UNLESS THEIR DISCHARGES ARE NULLIFIED* PLEASE 
h ADVISE 

JOHN J-PILCH CHAIRMAN OF THE BOARDS ITU INDUSTRIAL PENSIONS 
I PLANS. • : 


J 
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- ---- 


fpCP EOT JUN 15 72 PA216 P 

PHC177C15o^)(l-024pG1A167004)PD 06/15/72 1556 

ICS IPMTBXL MTAN 

2NZN 046S5 A 212647*5000 NL PD 5 XTRA TDMT BROOKLYN NY 15 
PMSTITAN GROUP INC, DLR ONLY 

1525 INWOOD TRKACE FORT LEE NJER 

• • 

— ' * •. 

UE HAVE BEEN SERVICED BYf HAROLO FAGGEN FOR GAR 
EXTREMELY DISTJ.REED BY HIS REMOVAL 
MARCO CICALA PRESIDENT LOC 

L 565 UNITED AUTO 1THKERS. 

24. 


SF-12G1 (RS4W 
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EXHIBIT 12, ANNEXED TO AFFIDAVIT OF ROBERT JAMES FRANKEL 

•» 



82JP EDT JUiM 15 72 PA220 R 

PHG226(lS20 )O-C 5103 lAl 67 )P 0 06/15/72 1313 

ICS IPMTQNA NYK . * 

2CZC016 PDB SQNA NEW YORK NY 15 545P EOT 
PMS 

TITAN GROUP INC 

1525 INWOOD TERRACE FORT LEE NJER 07024 • 

; ' . I 

ATTN MR ROBERT J. FRANKEL, CHAIRMAN OF THE BOARD: 

JUST LEARNEO OF YOUR ACTION WITH RESPECT TO HAROLD FAGGEN AND ROSE 
OOGAN AND OTriR EXECUTIVES AT HAROLD FAGGEN ASSOCIATES, Ii\C. YOUR 
ACTIONS SEEMS UNFAIR, ARBITRARY AND RUTHLESS. UNOER THESE CONDI¬ 
TIONS WE 00 NOT BELIEE THAT WE WILL BE ABLE TO CONTINUE IN OUR 
CLIENT RELATIONSHIP. WE URGE YOUR PROPMT RECONSIDERATION. 

**' DKYID LIVINGSTON, CHAIRMAN OF DISTRICT 65 SECURITY L PENSION 

1 

PLAN AND PRESIDENT DISTRICT 65, DISTRIBUTIVE WORKERS OF AMERICA 


t 
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555 p JUN 15 72 PA 175 p 

PH£ 1 ^°(.1447)(1-C20SMSA167C02)PO ,, 

ICS IPMTB2V MTWN ; C6/l5 / 72 M*S 

pms^rosekt : K 2 ?" " ' D!,T «’"« * — £ °t • ' 

titan group 0*0 J5a5 ^ terraced ; 

employeo cr associated «ith L harolo E fagge R0S£ D0GAN AfiE N0 L0NG£ 

IS TRUE THEN OUR J FUNDS TJn t ASSOCIATES. IF THIS 

FOR THE TYPE OF SERVICE IE HAVE BflTtlr T<> L ° 0K . ELS£Wh£ " £ 

& MISS OOGAN E B E DECEIVING FROM MR FAGGEN 

^LOCAL 11S WELFARE PENSION A DISPLACEMENT FUNOS. 


SF-1J0I (RMU 
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EXHIBIT 13, ANNEXED TO AFFIDAVIT OF ROBERT JAMES FRANKEL. 


S H FIB, S II AT 7. KIN tt COOPER 

»>ft CAST 4»“ (T • HIV TO A K, N V lOOlf. (DIM ««,•,««« 


July 27 


Lawrence M. Power*, E«q. • 

Powers end Cross 

110 E. 59th Street ; 

New York, N. Y, ? 

’ » VI 

In re: Employment of Paggen and 

_52ES!___ 

Dear Larry: 

l - * V 

Bob Prankel's July 21, 1972 order of termination 
of the services of Harold Paggen and Bose Dogan was extended 
to and will expire on July 28, 1972. 

„ *t # *‘ 

If It Is Titan's desire to rescind the order of 
termination, Harold Paggen and Rose Dogan will continue 
their employment solely for the benefit and convenience 
of Titan upon the following terms. 

yeppec£_to Fgggen: 

* , i. 

, s ' * 

1. He Is to be employed solely aa a professional 

actuary. 

2. He will receive the same salary and fringe 
benefits heretofore received. 

* X ^ * * | 

3. He will reimburse Titan for Titan'a clerical 
services used In connection with accounting services ha peraonall; 
renders to the clients of the Paggen Companies. 

e 

4.. Titan will pay with the last salary check for 
July 1972 three weeks' accrued vacation pay, accrued through 
June 30, 1972. 

• e 

5. Paggen'* continued employment shall not be deemed 
a waiver of any rights which he claims have accruod to him, 
Including but not limited to his claim that he Is no longer 
bound by the restrictive covenants contained in his employment 
contract of December 2, 1968, by reason of your rofusal to 


bimon mipib 
BBANA*" »H*rtftlN 
• itniON 

III WAR It UMr«>N 
BMMIlON HVIIDPP 

IVArUM I. I AbKV 
Ail AN 

BOVIN l.lMiril 


1972 . 
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• • ' 

.illll. IIUr/lIN » iooph 

Lawrenco M. Powers, Esq. -2- July 27, 1972 


FRANKEL 


honor the note* delivered by TlCan to him pursuant to tho 
•greements dated December 2, 1968 or by the commencement 
of the lawsuit now pending in tho U. S. District Court, 
Southern Dictrict of New York entitled Titan Group, Inc., 
Plaintiff against Harold Faggen, Defendant 72 Civ. 1797. 


6. Termination of employment is to be accomplished 
by providing 30 days' written notice by either party. 

7. Upon termination, Faggen will receive the full then * 
present value of benefits, in a lump sum, of the Pension Funds 
in-which Faggen is a beneficiary. To assure such payment, 

*lt*n covenants that it will not replace Faggen as a Trustee 

of said Pension Funds and simultaneously herewith authorises 
Faggen to make such payments at the time of the termination 
of hie employment. k 

• Vlth respect to Rose Posen: „ * 

* * ■%.. 

1. She is to be employed solely as a professional actuary. 

» • • 

2. She will receive the seme salary and fringe benefits 
heretofore received. 

*• * 

3. Titan will pay vacation pay accrued through 
June 30, 1972 amounting to $40,950 in twelve (12) equal 
installments of $3,412.50, comncnclng with the month of July 
1972. If employment is terminated for eny reason, the unpaid 
balance of accrued vacation pay shall be paid in one lump sin 
with the last salary payment. 

4. Termination of employment is to be accomplished 
by 30 days' written notice by either'party. 

• • .1 

5. Upon termination, Dogen will receive the full then 
present value of benefits, in a lump sum, of the Pension Funds 
in which Dogen is a beneficiary. Titan covenants that it will 
direct the Trustee of said Pension Funds to pay in lump sum 
the full then present value of said benefits. 

12 the aforesaid terms are acceptable, in order to 
expedite the continued employment until such time as appropriate 
papers can be drawn to be executed by both parties setting 
forth the above terms end conditions, a letter of acceptance 

by you on behalf of your client will satisfy present requirements 

. \ 


Vary truly yours. 



I 

I 
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REPLY AFFIDAVIT OF RICHARD K. MCINTYRE 
SUPPORT OF DEFENDANT'S MOTION. 

UNITED STATES DISTRICT COURT, 

SOUTHERN DISTRICT OF NEW YORK. 

V 

State of Georgia, 

County of Fulton, sat 

Richard K. McIntyre, being duly sworn, deposes and 

says: 

1. I am a certified public accountant licensed in 
Louisiana since 1951. From 1958 until June 30, 1969, 

I was secretary-treasurer and chief financial officer 
of Titan Group, Inc., formerly known as the Futterman 
Corporation. I am presently employed by Ackerman 6 
Company of Atlanta, Georgia, and reside at 3500 Hill- 
stone Court, N. E., Atlanta, Georgia. 

2. I have been requested by Mr. Faggen to be a 
witness in this case and Mr. Faggen has agreed to pay 
me $200 per day for each day that I take from my work 
to participate in the presentation of evidence in this 
case. I have no interest in the outcome of this case 
and I have agreed to serve as a witness for the sole 
purpose of revealing my knowledge of this transaction. 
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3. As secretary-treasurer and chief financial 
officer and a director of Titan, I was familiar with 
the financial aspects of the transaction which re¬ 
sulted in the acquisition by Titan of the Faggen Com¬ 
panies. 

4. For the purpose of this affidavit, I have 
reviewed the complaint, answer, affidavits in connect¬ 
ion with this motion, all the exhibits attached there¬ 
to, and all financial information available to me at 
the time of the transaction, as well as all contract 
documents and relevants minutes of the Board of Dir-, 
ectors and Executive Committee of Titan. 

5. I am aware that Titan contends 

(a) That it relied on the Memorandum submitted 
to the Board on October 9, 1968 as a representation 
of the actual earnings of the Faggen Companies rather 
than on the representation of actual earnings con¬ 
tained in the’ contracts. 

(b) That following acquisition. Titan was pre- 
vented access to the books and records of the Faggen 
Companies. 
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6. I state categorically that: 

(a) I was aware that Exhibit 1A to the complaint, 
the Memorandum submitted to the Board without the words 
"excludes investment income", was a pro forma statement 
of historical pre-tax income adjusted to reflect addit¬ 
ional pre-tax profit that might possibly have been 
earned by the Faggen Companies had the acquisition been 
made by Titan prior to 1968. 

(b) I was aware in detail of most of the proposed 
savings and adjustments and I discussed them with Mr. 
Frank prior to the closing. 

(c) I was aware that Mr. Faggen*s representation 
of actual historical net income of the Faggen Companies 
was incorporated in the income tax returns annexed to 
the contract documents and not in the pro forma state¬ 
ment. 

(d) Following the closing, the Titan staff and I 
had full and complete .access to all of the books and 
records of the Faggen Companies for all periods refer¬ 
red to in Exhibit 1A. 

The balance of this affidavit will supply further 
details with respect to these averments. 
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REPLY AFFIDAVIT OF RICHARD K. MCINTYRE 
The Memorandum Submitted to the Board of Direotore 

7. Preliminarily, while the plaintiff refers to 
Exhibit 1A to the complaint as the Selling Memorandum, 

I never heard it referred to as such while I was em¬ 
ployed by Titan. Exhibit 1A of the complaint (Exhibit 
SB, Kaufman's affidavit) has been altered from Faggen's 
handwritten memorandum (Exhibit 5A to Kaufman’s affida¬ 
vit). The alteration consists of the addition in some¬ 
one's handwriting of the words "excludes investment 
income". 

8. As a member of the Board and as chief financ¬ 
ial officer, I received a typed copy of Mr. Faggen's 
handwritten memorandum and it did not contain the words 
"excludes investment income". To my knowledge, neither 
I nor any member of the Board ever suggested that the 
pro forma statement excluded investment income, and I 
always regarded the investment income as part of the 
earnings of the Faggen Companies. 

9. The caption on the memorandum plainly stated 
"Net Income - Pre-Tax Adjusted to Baeie Which Will 
Prevail After Acquisition" (emphasis supplied). Thus, 
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adjustments to net income which were not explicitly 
se< forth had to be made to reach the results shown 
in the memorandum. To properly analyze the pro forma 
figures, we had to know (a) the actual earnings, and 
(b) the adjustments. On its face, the document pur¬ 
ports to be a pro formi statement for a period prior 
to acquisition and did not purport to be a projection 
of earnings after acquisition. 

10. I was not privy to the discussions between 
Messrs. Kaufman, Frank and Faggen, which occurred 
prior to the Board meeting of October 9, 1968. Prior 
to the Board meeting, I was not consulted with respect 
to any adjustments to actual earnings to produce the 

pro forma statement. However, after the October 9th 

• 

Board meeting, as the negotiations progressed, I was 
consulted and was advised to examine the actual earn¬ 
ings as reflected in the income tax returns delivered 
to Titan and to apply the adjustments to the earnings 
shown on the income transactions. If a Titan acquis¬ 
ition had occurred prior to 1968, this is what would 
have happened: 
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REPLY AFFIDAVIT OF RICHARD K. MCINTYRE . 

(a) First# on the face of the memo itself# there 
is set forth an item for 1968 of $35#280. designated 
"Harold Faggen Personal". These earnings would have 
been added to the earnings of the Faggen Companies 
because we understood that Harold Faggen received acc- 
ounting fees in connection with work done for the client 
funds. Had Titan owned Faggen in 1968# this would have 
been paid over to Titan. 

(b) There would have been an adjustment for ex¬ 
ecutive salaries. In 1968 Harold Faggen received 
$87#700. and Rose Dogan# $50#400. In the contract 
documents setting forth the schedule of executive sal- 
aries# Harold Faggen was to receive $50#000. a year 
and Rose Dogan $40#000. a year. If Titan had owned 
Faggen in 1968# Titan would have paid $48#000. less 

to these executives. 

(c) The amount of pension contribution in I960 
was $64#000. This would not have been paid had the 
acquisition been made prior thereto# because we under¬ 
stood that the pension fund was substantially over- 
funded. 
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REPLY AFFIDAVIT OF RICHARD K. MCINTYRE 

(d) Because the profits were computed before all 
income taxes, there would have been a savings of and 
an adjustment for New York City and New York State 
income taxes. 

(e) Finally, there would have been an adjustment 
travel, entertainment and various other expenses 

because we recognized that such expenses are generally 
larger in a privately held business them in a public 
corporation. 

While I was not aware of every detail of some of 
the adjustments referred to in Item (e) above, I was 
satisfied (and I so reported to Mr. Frank) that, as¬ 
suming the accuracy of the income tax returns, the 
pro forma statement was- a reasonably accrurate state¬ 
ment of what the Faggen Companies' pre-tax income 
would have been in 1968, had the Faggen Companies 
been owned by Titan prior to 1968. 

11. One further comment in this connection. 

The books of account of the Faggen Companies were 
kept on a cash basis as distinguished from accrual. 

®Y investigation and analysis was conducted 
on a cash basis of accounting from the tax returns 








343a 

REPLY AFFIDAVIT OF RICHARD K. MCINTYRE 

because there was no way to analyze these companies 
on an accrual basis of accounting and there was no 
reason to. 

12. The Board of Directors turned over to the 
Executive Coranittee the function of analyzing and 
approving the transaction. (Minutes of October 9, 
1968) Prior to the Executive Committee's approval, 
the contract documents were drawn and the financial 
statements, prepared by Joseph Warren « Co., were 
submitted to Titan. I reviewed these documents and 
reported my conclusions to the Executive Committee. 

As indicated above, I was fully aware that 
®*^^it 5A to Kaufman's affidavit was a pro forma 
statement based on adjustments and it is difficult 
for me to believe that Mr. Frank regarded this pro 
forma as a statement of actual earnings (as indi¬ 
cated at 15, p.3 of his affidavit). I base my be¬ 
lief on my knowledge of Mr. Frank's financial 
acumen demonstrated to me while he was President 
of Titan, the form and content of the pro forma 
statement, and the following facts: 
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(a) I made Mr. Frank aware of the actual income 

reflected in the tax returns; 

(b) Mr. Frank knew, or had reason to know, that 
the contract provided for a substantial reduction in 
the salaries of Harold Faggen and Rose Dogan; 

(c) I discussed with Mr. Frank that the Faggen 
Companies had been overfunding their Pension Plan; 

(d) Mr. Frank knew that the memorandum itself 
contained an item of $35,280. for Harold Faggen Per¬ 
sonal which would have been' added to the Faggen Com¬ 
panies' earnings had the acquisition been consummated 
before 1968; 

(e) Mr. Frank acknowledges (15, p.3) that gen¬ 
erally a profitable and privately held business 
charges larger amounts to travel and similar expenses 
than does a public company. 

At 17, Mr. Frank states that Faggen never ex¬ 
plained the adjustments prior to closing. The fact 
is that Mr. Frank was informed by me of the nature 
of the adjustments and thus he was fully aware of 
them when, on Titan's behalf, he signed the contracts 
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The Executed Contraote 

13. The contract documents are contained in two 
large bound volumes. My responsibility in connection 
with these contracts was to analyze the earnings fig¬ 
ures as shown on the ttoc returns contained therein 

and to satisfy myself as to their authenticity. The 

* 

contracts specifically obligated Mr. Faggen to re¬ 
present and warrant the accuracy and reliability of 
earnings therein shown. The actual earnings and bal¬ 
ance sheets of the Faggen Companies set forth in the 
contract documents were reviewed with Mr. Frank on 
the day and night of December 2, 1968. (As a matter 
fact/ I had picked up an item of accrued vacation 
pay in one of the balance sheets and, when I pointed 
this out to him, he balked at closing unless this 
item was deleted. As a result, negotiations on the 
night of the closing resulted in a supplemental 
indemnification by Harold Faggen (Exhibit A)). 

The contract documents do not contain any re¬ 
presentation or warranty by Mr. Faggen as to the 
pro forma statement (Exhibit 1A to the complaint). 
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I was aware that Mr. Kaufman, who had negotiated this 
transaction, had received the drafts of the proposed 
contracts prior to their execution. The Executive 
Committee approved the contracts. 

14. Mr. Hatcher, with all due respect to him, 
first became a financial officer in Titan in November 
1970. He had absolutely no connection with or respon¬ 
sibility in this transaction. I did. Mr. Hatcher 
makes many assumptions, which are clearly erroneous. 
For example: 

(a) Faggen intended to exclude investment income 
in Exhibit 5A (p.7). ”Ie did not. 

(b) The actual earnings per tax returns were not 
fully disclosed (17). They were. 

(c) Executive salaries and pension overfunding 
were not to be treated as an adjustment, (111, p.12) 
(112, p.13). They were. 

(d) That accrued vacation pay was omitted (113, 
p.13). It was not. 

(e) That Faggen did not turn over to Titan 
$175,000. in Treasury bills (117, p.15). He did. 
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The Availability of the Faggen Booke and Records 
to the Personnel of Titan 

15. After the acquisition, I directed J. V. 

Russo, James Cannon and Martin Sokolow of my staff to 
examine the books and records of the Faggen Companies. 
Weeks were spent examining the books and records which 
were made fully available and from this examination we 
made the opening entries of September 30, 1968, and 
the closing entries of December 31, 1968. 

Mr. Hatcher's statement at 13, p.3, of his aff¬ 
idavit that Titan's personnel were barred from Faggen's 
books after the acquisition because Mr. Levine and Mr. 
Faggen maintained effective control is not true. Dur¬ 
ing my tenure as chief financial officer, I had no 
difficulty in securing any and all books and records 
which reflected the activities of the Faggen Companies. 
Indeed, I cannot understand Mr. Hatcher's assertion 
that Titan personnel could not get at. the Faggen books, 
since I note that all Titan's annual reports since and 
including 1968, have been fully certified by the com¬ 
pany's auditors. 

(Sworn to by Richard K. McIntyre, October 10, 1972.) 





348a 


EXHIBIT A, ANNEXED TO REPLY AFFIDAVIT OF RICHARD K. McINTYRE. 


March- 5, 1969 


Titan Group,*Inc. 

529 Fifth Avenue 
New York, New York 

- and # 

Harold Faggen Associates,’ Inc. **, 

853 Broadway , 

Mew York, New York * 

Gentlemen: . * . 

• • . 

This is to confirm the agreement which I made on 
December 2, 1968, upon the acquisition by Titan Group, Inc. . 
of all of the issued and outstanding shares of capital 
stock of Harold Faggen Associates, Inc., a New York corpora¬ 
tion. Notwithstanding anything to the contrary contained in 
the Agreement relating to the above described acquisition, 
in the Exhibits annexed thereto, or in a Schedule delivered 
at the closing reflecting the amount of $18,413nayaole 
to me as accrued vacation pay, I hereby waive aa '■-ud 
rights which I may have to receive any accrued vacation pay 
which may be due and owing to me by Harold Faggen Associates, 
Inc. prior to December 2, 1969. 

Notwithstanding anything to the contrary contained in 
the above referred to Agreement, in the Exhibits annexed 
thereto, or in a Schedule delivered at the above described 
closing reflecting the amount of $18,150.84 payable to Rose 
Dogan as accrued vacation pay, I hereby agree to indemnify 
and save and hold you harmless from any amoiint which you may 
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Porc 2 

be called upon to pay to Rose l)ogan in respect of accrued 
vacation pay prior to December 2, 1969. 

Very truly yours, 

' Harold Faggen 


t 
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REPLY AFFIDAVIT OF HAROLD FAGGEN IN SUPPORT OF 
DEFENDANT'S MOTION. 

UNITED STATES DISTRICT COURT, 

SOUTHERN DISTRICT OF NEW YORK. 

State of New York, 

County of New York, ss: 

Harold Faggen, being duly sworn, deposes and says: 

Preliminary 

1. The keystone of the plaintiff's claim is that 
an alleged representation of net income contained in a 
pro forma statement (prepared during negotiations) cap¬ 
tioned "Net Income Pre-Tax Adjusted to Basis Which Will 
Prevail After Acquisition" is superior to and supersedes 
the contractual express representation and warranty on 
the same subject, namely, net income. 

2. Plaintiff's recent audit of the books and rec¬ 
ords for the years preceding acquisition specifically 
reconfirms the accuracy of the express contractual repre¬ 
sentations and warranties of net income. 

3. Plaintiff has defaulted and refuses to make in¬ 
terest payments due on the negotiable promissory notes 

it issued to me when it acquired my companies. Plaintiff 
retains ownership of the companies. Plaintiff has 
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withdrawn from these companies $2.3 million in cash and 
securities. Plaintiff has, to date, paid me $660,000 
in interest, leaving a credit balance in my favor of not 
less than $1.6 million. Plaintiff is aware that I need 
the interest payments on the notes to meet current obli¬ 
gations. Plaintiff refuses to pay the interest pending 
the outcome of the lawsuit. 

I. The Plain Uneontroverted Facte Are: 

4. Titan and I executed fully negotiated arms- 
length agreements on December 2, 1968. Mr. Kaufman, as 
Special Counsel for Titan, prepared the first draft of 
the agreements in October 1968 and reviewed the subse¬ 
quent drafts (Kaufman affidavit 126, p. 23). Paragraphs 
3 and 3.1 of Kaufman's first draft are tracked through 
11 3 and 3.1 of the final draft (Appendix A). Both deal 
with representations and warranties of Income Statements 
and Balance Sheets. Experienced counsel never made the 
pro-forma statement (Exhibit A Faggen affidavit June 7, 
1972, Exhibit 5A, Kaufman affidavit) a matter of contract. 

5. The executed agreements contained financial 
statements in the form of income tax returns for each 
of the five preceding fiscal 


years ended in 1964-1968; 
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said financial statements (except for short stub period 
financials for the periods from the end of each corpora - 
tion's 1968 fiscal year to September 30, 1968) were the 
only financial statements included in the contract docu¬ 
ments. Their accuracy has never been challenged and Mr. 
Hatcher's affidavits, specifically Exhibit E-l through 
E-4 thereof, (plaintiff's recent computation of earnings 
of the Faggen Companies after examination and audit of 
Faggen Companies' books and records) reconfirms that my 
contractual representations were completely accurate. 

6. No claim is made of misrepresentation or breach 

of warranty in connection with the carefully drawn con¬ 
tract documents. - ", 

7. Prior to the execution of the contracts on De¬ 
cember 2, 1968, plaintiff, through its counsel, special 
counsel, and financial personnel, examined all the finan¬ 
cial statements which were incorporated in the executed 
contracts (Kaufman affidavit, 125, p. 22). 

II. The Trane action 

8. The business sold to plaintiff was founded and 
built by me over a period of twenty years into one of 
the foremost actuarial consulting firms in the United 
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States. In plaintiff's 1971 Annual Report, nailed after 
the commencement of this action, this business was de¬ 
scribed as follows: 

"Titan also offers a wealth of experience 
in actuarial, consulting and computer services 
through its Harold Faggen Associates, Inc. sub¬ 
sidiary in New York City. Faggen's experience 
in actuarial studies and in formulation of pen-* 
sion plans for multi-employer pension funds 
dates back to the establishment of the first 
such plan in this country. The Faggen team in¬ 
cludes specialists in law, accounting and ecor 
nomics. Its services include annual reviews 
of pension programs to monitor their effective¬ 
ness." 

9. Pursuant to the contracts, plaintiff acquired a 
business which had earned some $365,000 in 1968. Over 
and above these earnings, I personally drew $122,000 in 
salary and fees. In addition to my direct remuneration, 
the Companies made pension contributions, substantially 
for my benefit, of $64,000 in 1968. 
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10. The business purchased by plaintiff contained 
all the assets necessary to conduct the actuarial busi¬ 
ness as well as marketable securities, with a fair mar¬ 
ket value on the day the contract was signed, of more 
than $1,300,000. • Plaintiff took possession of the secu¬ 
rities promptly after the closing. 

The plaintiff also withdrew from the Faggen 
Companies more than $900,000 in cash, while directing 
that the earnings of the actuarial business be used to 
finance an expansion into a data processing business, 
one not pieviously conducted by the Faggen Companies. 

12. In consideration for the transfer of this busi¬ 
ness and its $1,300,000 securities portfolio, I received 
subordinated promissory notes of the plaintiff in the 
aggregate principal face amount of $5,500,000 with in¬ 
terest at 44 per annum, payable in ten years. Amortiza¬ 
tion, however, was not to commence until the sixth yearI 
The fair value of those note** was substantially less them 
the principal face amount. In my opinion, the notes were 
not worth more than $4,000,000, hardly ten times $571,000. 

13. Thus far, I have been paid $660,000 in interest 
on the notes. In April of this year, simultaneously with 
the commencement of this action, plaintiff wilfully defaulted 
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on the interest payments due thereon, while retaining ail 
of the cash benefits it had derived by virtue of the ac¬ 
quisition. Plaintiff, while seeking rescission, retains 
the $1,600,000 exclusive of interest, which it has re¬ 
ceived, over and above the amounts paid to me, and has 
not offered to deposit this sum into court. 

III. Lacking a Factual Basie on Which to Set Aside the 
Agreement , Plaintiff Contrives a Case Designed to 
Divert the Court from the Enforcement of the 
Contract 


14. 

Plaintiff Claims 

A. Prior to the institution of 
the lawsuit, the financial books 
and records of the Faggen Com¬ 
panies were withheld. 

B. My financial statements 
annexed to the contract docu¬ 
ments were not to be relied 
upon because my accountant did 
not certify them. 

C. The handwritten memorandum 
(my pro-forma analysis Exhibit 

A Faggen affidavit June 7, 1972, 
Exhibit 5A Kaufman affidavit) 
was a representation of actual 
earnings superseding all con¬ 
tractual representations. 


My Response 

They were not. (McIntyre's affi¬ 
davit, plaintiff's uwn admissions). 


My accountant's certification was 
not required because I specifically 
represented and warranted the 
accuracy of my financial state¬ 
ments. (Contract 13 and 3.1) 

The pro forma was an analysis and 
not a representation. Plaintiff 
acknowledges that the memorandum 
was a pro forma (Kaufman affida- 
vlt » p « 13, Frankel affidavit 11, 

P» 1)/ that it was meaningful only 
if adjustments were made to net 
income (Kaufman affidavit pp. 17 
and 18)i that my income tax re¬ 
turns demonstrated net income and 
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D. Plaintiff's action was 
brought in good faith. 


E. The amounts which Titan 
withdrew from the Faggen Com¬ 
panies in cash and securities 
was less than $2 million. 

F. I lack "clean hands" in 
that after the default on the 
notes and the institution of 
the lawsuit, I threatened to 
breach the restrictive cove¬ 
nant in my employment contract 
and to solicit the clients of 
the Faggen Companies. 


were the key disclosure documents 
(Kaufman affidavit p. 21); that 
it had my income tax returns from 
the inception of negotiations 
(Kaufman affidavit p. 21); it 
never requested that the pro forma 
be annexed to the contract or be 
the subject of a contractual rep¬ 
resentation or warranty. (See 
Kaufman's affidavit first draft 
of contract Exhibit 7 and Exhibit 
C Faggen affidavit June 7, 1972.) 

It was not. Since early 1971, 
Frenkel has attempted to break 
the contract and has used every 
coercive device to compel me to 
convert my notes to stock. This 
lawsuit is the culmination of 
those efforts. 

Titan withdrew $1.3 million in 
securities and $900,000 in cash. 


Titan defaulted on the notes, in¬ 
stituted this action to rescind 
the contract claiming they were 
void, discharged me, and threat¬ 
ened to deprive me of all income. 

I responded that it could not 
treat the contracts as 'void and 
at the same time expect me to be 
bound by them. However, I neither 
threatened to nor solicited the 
Faggen Companies' clients. 
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A. The Booke and Recorde Were Not Withheld 

15. Crucial to plaintiff's claim that'it is justi¬ 
fied in bringing this lawsuit 3-1/2 years after the clos¬ 
ing of the transaction, is its contention that, during 
the 3-1/2 year period, I concealed from plaintiff the 
books and records of the Faggen Companies for the years 
1965 to 1968. At all times the books and records were 
always in Titan's possession either on the premises of 
the Faggen Companies or in Kentucky. Nothing was with¬ 
held. 

16. Mr. McIntyre avers that he secured the books 
and records of the Faggen Companies immediately after 
acquisition and thereafter never encountered any diffi¬ 
culty in securing them. Shortly after acquisition, the 
books and records were examined in order to make the open¬ 
ing entries of September 30, 1968 and the closing entries 
of December 31, 1968. (See Russo's memorandum Exhibit 

A Hatcher fiZidavit directing Titan's auditors as to how 
to conduct the audit!) Even Messrs. Kaufman and Frank, 
respectively. Chairman of the Board and President of the 
plaintiff during the period following the acquisition, 
carefully avoid corroboration of Mr. Frankel's false 
averment to Count Two of the complaint. 
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17. The complaint, verified by Mr. Frankel on April 
26, 1972, alleges that I withheld the original books and 
records for the period 1965 to 1968 and refused to make 
them freely available to Titan (Complaint 11 16, 19 and 
20). Even without the proof furnished by Mr. McIntyre, 
the documentary facts in the plaintiff's own papers prove 
otherwise. 

(i) On April 17, 1972, in response to letter of 
February 9, 1972, my counsel advised plaintiff's counsel 
that at all times all of the books of the Faggen Com¬ 
panies were in Titan's possession and still axe and that 
"they were taken to Kentucky by corporate officials and 
have recently been returned. You were told that you were 
free to examine those books at any time up to now and you 
are certainly free to examine them now" (Hatcher Exhibit 
D). 

(ii) <y letter dated April 21, 1972 (five days be¬ 
fore the complaint was verified), plaintiff's counsel 
acknowledged that "Ledger material and certain support¬ 
ing data has been made available to Dan Hatcher, part of 
it before our conversation in my office and a great deal 
of additional material after our conversation. These 
were all present at the offices of the Faggen Companies, 
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“ d “ yoa polnt ~ J <»*' «>••« have been and .re the prop 
erty of Titan Group, Inc." 

is. The indis P utable fact i, that the records have 
been available to the plaintiff since Decanter 1968. 
Simply preposterous is plaintiff, charge that I gave it 
my income tax returns, gave up $1,300,000 in securities, 
permitted withdrawal of $900,000 in cash while jealously 
guarding my books. Plaintiff, dishonesty in alleging 
that I withheld the books and records is exceeded only 
by its dishonesty in suppressing the ultimately disposi¬ 
tive fact, that upo. examination of the book, and rec¬ 
ords of the Paggen Companies, it found that the represen¬ 
tation. of income that I made in the contract, were en- 
tirely accurate (infra, p. U). 

19. Thus, Count Two of the complaint is on its face 
•ham, a. i. plaintiff. excu . e for lu delay ^ 
this action. 

B. The Absence of AccountantCertification Did Dot 
Render My Financial Statements Unreliable 

20. The plaintiff knew that my financial statements 
in the form of Income Tax Returns were not certified. 

But it also knew that I represented and warranted the 
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accuracy of the income therein shown. The absence of 
accountant'8 certification is not, contrary to plaintiff' 
assertion, synonymous with unreliability. Indeed, if they 
were false, then I was subject to civil and criminal ' 
liability under the Income Tax Laws, if plaintiff's as¬ 
sertion were true, why did it demand that I represent and 
warrant the accuracy of my financial statements? Plain¬ 
tiff's assertion carried to its logical conclusion means 
that it asked me to warrant what it knew was unreliable. 
Conversely, it follows that my contractual representa¬ 
tions and warranties were of no importance to plaintiff. 
Parenthetically, I note that my pro forma statement was 
also not certified. In plaintiff's lexicon this would 
mean that it, too, was unreliable. The conclusion is 

irresistible*. Its present action is based on the unreli¬ 
able. 

21. Logic aside. My financial statements were the 
subject of a specific contractual representation and war¬ 
ranty (Contracts Exhibit C Faggen affidavit June 7, 

1972). My financial statements were reliable and were 
relied on. To this day, their accuracy and reliability 
are unchallenged. Plaintiff has never asserted that my 
contractual representations and warranties were false. 
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22. Hatcher's analysis in Exhibits E-l through E-4 
of his affidavit verifies che accuracy of ray contractual 
representations and warranties of net income. Those ex¬ 
hibits are Hatcher's reconstruction of the Faggen Com¬ 
panies' net income for the period 1964-1968. They coin¬ 
cide almost dollar for dollar with the earnings state¬ 
ments in the income tax returns (Plaintiff's Exhibit C) 
which were inserted in the agreements in lieu of certi¬ 
fied statements of income which I did not have. The in¬ 
come, as well as the details showing the various expenses 
which are deducted frdm the gross revenues, are also 
shown on the tax returns. To graphically demonstrate the 
accuracy of the representations made by me in the con¬ 
tract as to my income, I have prepared a comparison of 
the income and expenses of each of the Faggen Conpanies 
as shown on the tax returns with the figures which Mr. 
Hatcher so laboriously reconstructed from the books and 
records of ‘the Faggen Companies. The analysis demon¬ 
strates the accuracy of the representations that I made 
in 1968. 
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23* All reference to the absence of accountant's 
certification, therefore, in light of my contractual 
representations and warranties which Hatcher now re-veri- 
fies, is nothing more than a red herring. 

C. The Handwritten Memorandum (Faggen Exhibit A to affi¬ 
davit June 7, 1972 , Kaufman Exhibit SA) Mae a Pro 
* 

Forma Analysis and Hot a Representation of Aotual 

Earninge 

24. Frankel succinctly states the basis of plain¬ 
tiff's claim: 

"Our grounds are that Harold Faggen mis¬ 
led the Board of Directors of Titan in office 
in 1968 into making this acquisition, baeed 
upon artificially inflated pro forma etatemente 
of earninge " (Frankel's affidavit 11, p. 1). 
(Italics supplied.) 

25. Kaufman says that my handwritten memorandum 
(Exhibit A Faggen affidavit June 7, 1972, Kaufman affi¬ 
davit 5A), was for the purpose of presenting "a picture 
to Titan of 1968 earning power on a pro forma realistic 
basis’* (Kaufman affidavit p. 13). Kaufman also states 


that: 
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"We understood Exhibit A (and its prede¬ 
cessor) of Faggen's selling memorandum to be 
a restating of the earnings of the Faggen Com¬ 
panies , on a combination cash and accrual basis 
for the four years, as contrasted with the 
cash basis for reporting income sometimes used 
by private corporations to defer taxes as long 
as possible (until cash was actually received), 
together with the adjuetmente which would pre¬ 
vail after the aequieition v>as made " (Kaufman 
affidavit pp. 17 and 18). (Italics supplied.) 

and that: 


"In connection with the contracts prepared 
by the Robinson firm, a set of financial state¬ 
ments were ultimately obtained and incorporated 
by reference into the contracts. These fii\an- 
cial statements were supplied late in October 
by Joseph Warren « Co. under date of Novender 
25, 1968 and the transaction, closed a week 
later on December 2, 1968. The Joseph Warren 
6 Co. financial statements which were incorpo¬ 
rated by reference into the contracts were 
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supplied to the management of Titan just before 
the closing, but Joeeph Warren'a main income 
etatement (for Harold Faggen Aeeooiatee, Ina,) 
wae the eame tax return for the year ending 
June 30i 1968 that Faggen had already eupplied 
to me in September ae part of Exhibit 4 . Thie 
key dieoloeure of the eaminge baee wae nothing 
new and did not eupereede the expaneion from 
that baee eet forth in Exhibite 4 and 5A" 
(Kaufman affidavit p. 21). (Italics supplied.) 

and that* 

"Moreover, with respect to income of the 
corporations, they were not the usual form of 
profit and loss accounting statements; they 
were just tax returns. I already had had the 
key tax return (einoe September 1988) for the 
main corporation^ year ended June 30, 1988 
(part of Exhibit 4), and the adjustments which 
built up to $571,000 pre-tax eaminge were all 
baeed on the $ 288,494 starting point contained 
in thie tax return? (Kaufman affidavit p. 22). 
(Italics supplied.) 
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26. Plaintiff, therefore, acknowledge,!t 

(a) The memorandum was a pro forma and not a state¬ 
ment of actual earnings. 

(b) It had my income tax returns and knew what my 
actual earnings were. 

(c) That the income reflected in the memorandum was 
based on adjustments and plaintiff knew it. 

27. Plaintiff's own papers belie its claim that 
the memorandum was a representation of the pre-tax net 
income of th« Faggen Companies (Complaint 15a, 9). By 
its own admission, it whs nothing more than an analysis 
of the pre-tax net income on an adjusted basis. Which 
is expressly what it stated on its face - "Met Incase 
Pre-Tax Adjusted to Basis Which Will Prevail After Acqui¬ 
sition”. Nr. Kaufman's acknowledgement that my income 
tax returns were the "key disclosure" of my net income 
makes plaintiff's claim (Complaint 15a, 9) that I mis¬ 
represented fay net income incomprehensible. 

28. In the face of Kaufman's statements, Mr. Frank's 
averments are totally incredible. Frank sayst 
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"I read and relied upon it (Exhibit 1 to 
the complaint), particularly the statements of 
earning power for the four years described 
therein. These basic figures had been talked 
about by Harold Faggen prior to his writing up 
the memorandum, and while he had made some state¬ 
ments about various savings, such as pension 
overfunding, which would occur after the acqui¬ 
sition, they were never tied specifically into 
these numbers. I accepted his statements of 
earning power for the four gears as hard num¬ 
bers, without most of the adjustments built in 
which he had referred to in his affidavit in 
vague terms . I assumed that any future savings 
in travel and entertainment expenses or other 
savings from the tightening up when Faggen Com¬ 
panies became subsidiaries of a publicly held 
company would only increase earnings. I had 
no idea that Harold Faggen had a set of un¬ 
specified eavinge and adjustments in mind 
(’travel and entertainment expenses', 'execu¬ 
tive salaries'), when he presented the 'net 
income - pre-tax'whieh is part of Exhibit S to 
the Kaufman affidavit * * *. If such 
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I 

assumptions ware indeed in Mr. Pagan's mind 
they certainly were never communicated to me 
(except for pension overfunding) or to any 
other member of the board of Titan in October 
1968 when we made the decision to buy his com- 
panies for $5,500,000.00 in notes’ (Prank affi¬ 
davit 15, p. 3 ). (Italics supplied.) 

29. As further evidence of Prank's unreliability, 
in attempting to demonstrate that my 1972 explanations 
of the adjustments utilised in preparing the pro forma 
statement were made -up-ont-of .the -whole -cloth, h- 

0 

“However, the explanation for the 'ad¬ 
justed figures' as 'including a cut in Rose 
Dogan's salary* and (Exhibit 1) 'relating re¬ 
cent statements in justifications by Mr. Faggen' 
is an attempt to put an after-the-fact occur¬ 
rence carried out on a voluntary basis by Harold 
Paggen as an intention before the acquisition. 
Rose Dogan's salary was never discussed with 
me or anyone else in Titan before the acquisi¬ 
tion and would appear to be a 1972 explanation 
for unsubstantiated adjustments made’ in 1968 
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I , 

by Mr. Faggen. Prior to the transaction, I 
had no reason to consider her an integral ele¬ 
ment in the compensation, package being dis¬ 
cussed with Mr. Faggen and adjustments in her 
salary were never discussed prior to the trans- 
action" (Frank affidavit 111* p. 7) • 

30. Had Mr. Frank taken the trouble in 1972 to 
read the contracts which he signed in 1968, he would have 
seen that the contract documents themselves (Exhibit J) 
provided a salary for Rose Dogan of $40,000 a year, which 
was a reduction of more than $10,000 from what she had 
previously earned. He would also have realized, there- 
fore, that contrary to his averment, she was "an integral 
element in the compensation package". In the face of 
the contracts, the qualifying words of the handwritten 
memorandum, and Kaufman's admissions, all specifically 
refuting Mr. Frank, I find it incredible that Titan 
should claim that the pro forma statement was a statement 
of actual earnings. 

31. Finally, as the caption of Exhibit A annexed 

to the statement itself makes clear, this pro forma state¬ 
ment was a retrospective analysis of what the operations 
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of my companies would have been had Titan acquired these 
companies prior to 1968. It was not designed to be, and 
could not be, interpreted as a projection. 

Geneeia of the Pro Forma Memorandum 

32. Messrs. Kaufman and Hatcher attempt to create 
the impression that there was chicanery in the fact that 
the total of the figures on the handwritten sheets, which 
I gave Kaufman at our first meeting on September 6, 1968 
(Kaufman Exhibit 4), was almost the same as the total of 
the figures in the last column of Exhibit A to the hand¬ 
written memorandum which I prepared after our meeting on 
October 2, 1968 (Kaufman Exhibit 5A). 

33. While both the handwritten statements (Kaufman 
Exhibits 4, 5A) which Kaufman now says he relied on, 
were obviously not relied on and, therefore, immaterial, 
I, nevertheless, do not want to leave this court with 
any thought that I may have presented Diebold and Titan 
with contradictory sets of figures, and, for that reason 
alone, I have attached hereto an appendix which explains 
each adjustment (Appendix B). 

34. Kaufman was well aware in 1968 that the earlier 
figures differed substantially from the later figures and 
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he knew why they were different. As a matter of fact, 
it would have been impossible for anyone looking at both 
handwritten statements not to see the differences at a 
glance. Since Exhibit 4 contained the figures for only 
one year, one need only compare these figures with the 
figures in the last column of the later statement which 
was prepared at Mr. Frank's request after our meeting on 
October 2, 1968 and which Kaufman now avers he thought 
contained no changes. 

35. The following table sets forth in typed form 
the two pages of handwritten figures which I gave Kauf¬ 
man on September 6, 1968 (Diebold Memorandum) and Exhibit 
A to the handwritten memorandum which I prepared after 
our meeting on October 2, 1968. Copies of the original 
handwritten sheets for Diebold are similarly set forth 

in Appendix B to this affidavit which contains an analy¬ 
sis of the differences. 
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EXHIBIT 4 

E«p. Fund Service*: p.Y.Knd 9/30/67 
Net Income 

Deduct Investment Income 
_ Balance 

Add Back State & City Income Taxes 

Act.Tab. -Fiscal Y. End 3/31/6# 

Met Xm. 

Deduce Invest.Income 
Balance 

. Add -State 6 City Income Taxes 

Salaries 

Tension 

Fund S 6 E Curp. -F.Y.End 6/30/68 
Net Inc. 

Special Work in Process 
H.F.A.Inc. -(see separate sheet) 

Adjustment for Services 
Special Work In Process 

Expense Items that will not recur 


SECOND PA CE KAUFMAN'S EXHTBTT t 
Adjustments 


21.S97 

18,945 
_ 2.755 
21,700 

21.700 

. 40,043 
40.736 
29,289 
3.814 

3TlioJ 


12,000 
_ 6.348 

31,451 

10,416 

3.300 

13,916 


391,379 
A/#', 396 

33,380 

23.000 


338,676 


32,800 

571.476 


Net Per Return 
Deduct Investment Income 
Balance 

Add Back -State & City Income Taxes 
Total 

Salary Adjustment -(loan st 6/ 30/68) 
Pension Prepaynent 

SaUrles Pd. to l2/31/68(can be treated 
as loans) 

Rose 


288,494 
■ 31.9 03 
256,589" 
14.870 
271,409 


25,700 

58,108 


22,950 
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KAU FMA N'S AFKIUA VI T KXHT8TT 5 A 
EXHIBIT A 

Net Inranr - PrfT.u 
Adjusted to IVinis Which Will 
Ac uni r. i l Io n 


VIseal Year* Hiding In; 


Harold Fagp.cn Assoc laLca, 

1965 

1966 

1967 

1968 

Inc. (June 30) 

Actuarial Tabulating 

$ 253,357 

$ 367,087 

$ 332,192 

$ 630,596 

Corp. (March 31) • 

59,878 

60,976 

59,201 

65,806 

F-iuploycc Fund Services 

Corp. (Sept. 30) 

32,767 

27.891 

• 

25,252 

29,106 

Vund S t V. Corp. 

(June 30) 




JO,676 

llarold Fagp.cn, 

CrttniKil (IH'. 31) 

36,800 

36,800 

35,260 

35.780 

Tot nln 

$ 380,807 

J 690,716 

-17- 

0 651,885 

$ 571,762 
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36. Kaufman is intentionally f deifying my position. 
He knew that the adjustments which went into the figures 

I gave him at our first meeting on September 7 were not 
the same as the adjustments which went into the figures 
in the last column of the Exhibit I prepared in October 
on the basis of our two meetings. 

37. The following few short paragraphs demonstrate 
how impossible it would have been for any reasonable per¬ 
son to have believed that the later figures were merely 

a restatement of the earlier figures: 

(a) Adjusted totals for Harold Faggen Associates, 

Inc.: 

Per Diebold Memorandum-Kaufman Exhibit 4 $391,329 
Per Titan Memorandum-Kaufman Exhibit 5A $430,596 

(b) Adjusted totals for Actuarial Tabulating Corp.: 
Per Diebold Memorandum-Kaufman Exhibit 4 $51,451 
Per Titan Memorandum-Kaufman Exhibit 5A $65,806 

(c) Adjusted totals for Employee Fund Services 
Corp.: 

Per Diebold Memorandum-Kaufman Exhibit 4 Fiscal Year 
End 9/30/67 $21,700 

Per Titan Memorandum-Kaufman Exhibit 5A Fiscal Year 
End 9/30/68 $29,104 
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(d) Adjusted totals for Fund S & E Corp.t 

Per Diebold Meroorandum-Kaufman Exhibit 4 $13,916 

Per Titan Memoranduzn-Kaufman Exhibit 5A $10,476 

(e) Adjustment for Services rendered by Harold 
Faggen Personal: 

Per Diebold Memorandum-Kaufman E;chibit 4 $35,280 

Per Titan Memorandum-Kaufman Exhibit 5A $35,280 

(f) The Diebold Memorandum-Kaufman Exhibit 4 con- 

# 

tained an item "Special Work in Procass $25,000”. 

The Titan Memorandum-Kaufman Exhibit 5A contained 
no similar item. 

(g) The Diebold Memorandum-Kaufman Exhibit 4 con¬ 
tained an item "Expense Items that will not recur 
$32,800". 

The Titan Memorandum-Kaufman Exhibit 5A contained 
no similar item. 

(h) The Diebold Memorandum-Kaufman Exhibit 4 
totalled $571,476. 

The Titan Memorandum-Kaufman Exhibit 5A totalled 
$571,262. 

38. Kaufman admits that he knew at our first meet¬ 
ing that I had been discussing merger with Diebold (Kauf¬ 
man affidavit p. 6) and he knew that the figures on the 
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sheets which I gave him had been used in my discussions 
with Diebold. He saw the notations on the backs of the 
adjustment sheets in my handwriting and the handwriting 
of the Diebold representative so that there could have 
been no doubt. Copies of both sides of these adjust- ; 
ment sheets are attached (Exhibit K). Kaufman also ad¬ 
mits (Kaufman affidavit p. 7) that the deal I proposed 
was "no less than 20 times earnings + Net Worth - with 
earnings excluding investment income". Kaufman is silent, 
however, with respect to the fact that, at our first 
meeting, he rejected the basis on which some of the ad¬ 
justments had been made in connection with the Diebold 
negotiations; he refused to consider any deal in which 
Net Worth would be paid for separately; and he wanted to 
see how the adjustments he would be willing to accept 
would have affected the net earnings as shown in income 
tax returns for the past four years and not for 1968 
alone. 

39. Giving el act to the adjustments we discussed, 
dealing only with 1968 and for all companies, my salary 
would have been reduced from $87,500 to $50,000; Rose 
Dogan's salary would have been reduced from $50,400 to 
$40,000; my $35,000 professional fee income received as 










an accountant for work performed for actuarial client 
funds would have been income to Titan; the pension con¬ 


tributions would have been reduced by $64*000 by virtue 
of overfunding and salary reductions; city and state in¬ 
come taxes of approximately $21*000 were to be eliminated 
because the presentetion was to be expressed on a pre¬ 
tax basis and other miscellaneous expenses such as travel 
and entertainment* apartment rent* boat* automobiles* 
etc.* would have been reduced by $37*000 to reflect the 
realities of the change from a private to a public com¬ 
pany. The total of these retrospective adjustments would 
have been $205*000. If these adjustments had been added 
to the actual pre-tax income for the fiscal years ended 
in 1968* on a pro forma basis* the pre-tax income would 
have been approximately $570*000. Investment income* as 
my handwritten memorandum makes clear* was included in 
the pro forma. There was. no exclusion of investment in¬ 
come as appears on the‘typed copy attached to the com¬ 
plaint as Exhibit 1A and Kaufman affidavit Exhibit 5B. 
Notwithstanding Hatcher's affidavit to the contrary (15* 
p. 7) a careful reading of the Kaufman and Frank affida¬ 
vits disclose: that* nowhere in the pro forma calculations 
was investment income to be excluded. All Kaufman says is 


% 
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that net worth had to be part of the package (Kaufman 
affidavit p. 10). 

40. Finally, the price was not based on a multiple 
of ten times the pre-tax earnings on a pro forma basis. 

If it had been, I should have received $5.7 million in 
cash or equivalent, not $5.5 million in paper worth about 
$4 million. 

41. There are two things wrong with the plaintiff's 
allegation that my memorandum was a false statement of 

my actual earnings. First, it was not a statement of my 
actual earnings and plaintiff knew it and, second, it 
was not false and plaintiff knew it. As to the second, 
it was an absolutely honest statement of what the net 
income of my companies prior to 1968 would have been had 
Titan owned my companies prior to 1968 and, if the adjust¬ 
ments to net income which Kaufman, Frank and I had dis¬ 
cussed, had been made. As to the first, the memorandum 
was never intended to replace my financial statements as 
a statement of actual earnings, and Titan had copies of 
my financial'statements from the beginning of negotiations 
in the form of my income tax returns (Kaufman affidavit 
p. 21). If plaintiff relied on Exhibit A to my handwrit¬ 
ten statement as a representation of the actual earnings. 




380a 


REPLY AFFIDAVIT OF HAROLD FAGGEN 

why was not that exhibit annexed to the contracts? If 
the pro forma earnings were believed by plaintiff to be 
a representation of actual earnings, then what was the 
purpose of annexing the income tax returns to the contract? 
If the income tax returns did not reflect the representa¬ 
tion as to earnings, where in the contract is the all im- 

t 

portant representation as to earnings? After all, plain¬ 
tiff cannot seriously contend that the contract docu¬ 
ments included no representation as to earnings. Here, 
that representation is in ,3 of the contracts, which is 
headed "Representations and Warranties of the Seller" 
below which is 13.1 headed "Financial Statements" and 
which incorporates by reference the financials in the 
tax returns (Appendix A). 

42. Neither Mr. Kaufman nor any of the affleets en¬ 
listed by the plaintiff to submit affidavits can explain 
the purpose of including the income tax returns in the 

i 

final agreements if those returns were not inserted for 
the purpose of representing the income and expense of 
the Faggen Companies. There is no other representation 
that could have been more important. If, as sworn to by 
Mr. Kaufman and Mr. Frank, the pro forma statement repre¬ 
sented actual income, then why did such sophisticated 





51 
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executives and lawyers not insist upon or even request 
a representation to that effect in the final agreement? 

Or, indeed, in any agreement? If, as. sworn to by Nr. 
Kaufman and Mr. Frank, the pro forma figures represented 
actual earnings, then why did they not question the ac¬ 
curacy of the income tax statements? " 

'43. Plaintiff's assertion that it relied on the 
memorandum as a statement of my actual earnings, when it 
had my actual earnings and knew what they were, would 
mean that the plaintiff asks this court to believe that 
the plaintiff, its president, lawyers and accountants 
were either financially blind or financially illiterate. 

It would require the court to accept the wholly incred¬ 
ible proposition, in the face of evidence to the contrary,, 
that carefully drawn contracts contained no financial 
representations. 

D. Plaintiff's Action Was Not Brought In Good Faith 

44. Plaintiff's bad faith is demonstrated by the 
f xct that Frankel defaulted on my notes in May 1971, even 
before he trumped up this lawsuit and long before he 
caused the books and records for the period 1965 to 1968 
to be reaudited. 


/ 
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45. On May 1, 1971, Titan failed to make the re¬ 
quired interest payment. Notice of default was duly 
served (Exhibit L); Titan had fifteen days in which to 
cure the default. A special Board meeting was called 
for May 13. Following that meeting, Kaufman resigned. 
Frankel had accused both Kaufman and Frank of self¬ 
dealing during their administration (Exhibit M). By vir¬ 
tue of this charge, Kaufman later settled his claim for 
legal fees in the sum of $100,000 by accepting 10,000 
shares of unregistered Titan stock with a value of less 
than $3 a share. In his letter of resignation, he stated 
his disagreement with Frenkel's determination to default 
on my notes (Exhibit N). Kaufman knew then, although 

he professes otherwise now, the terms and conditions as 
well as the background leading to the execution of the 
contracts herein. In any event, at the next regular 
Board meeting on May 26, 1971, Frankel reported that the 
default had been cured. He had changed his mind. 

46. Now Frankel seeks to justify this lawsuit by 
asserting that the poor performance of my companies after 
acquisition led him to an investigation which uncovered 
my "fraud" (Frankel affidavit 17, p. 5). This is another 
irrelevant diversion, but here too plaintiff's affidavits 
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are demonstrably inaccurate. Kaufman's vicious innuendo 
(1 22, p. 19) that the precipitous drop in earnings in 
1969 was due perhaps to "adverse factors brewing in 1968" 
is best answered by his own words in the 1969 Annual Re¬ 
port, dated April 25, 1970 in which he stated: 

"The Harold Faggen Companies, one of the 
nation's prominent actuarial, consulting and 
computer service organizations, continued ite 
profitable growth during 1969 . Headquartered 
in New York City, the Faggen operation provides 
computerized pension and welfare funds admin¬ 
istration to multi-employer union pension funds 
providing benefits to over 1,000,000 persons. 

A comprehensive and highly flexible computer 
program is being developed which will enable 
us to provide additional data processing serv¬ 
ices to present welfare and pension fund 
clients." (Italics supplied.) 

And his statement to the Board of Directors (Exhibit 
0 July 15, 1970) 
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***** j U8 t prior to his (Kaufman) admin¬ 
istration, the Company entered into an acquisi¬ 
tion of the Faggen Companies which resulted in 
$5,500,000 of debt which he did not think the 
Faggen Companies would be able to make enough 
profit to pay the interest on. He qualified 
this statement by stating the Faggen organiza¬ 
tion's decline in earnings was attributed to 
decisions to invest in that organization's 
future in the data processing area." 

In the status report to the Board of Directors on 
the same date, he reported that "all of the acquired com¬ 
panies have been and continue to be profitable". Among 
those companies was Faggen's. 

Kaufman's 1972 memory of 1968 is conveniently ori¬ 
ented to Frankel's purposes. When Kaufman met me on Sep¬ 
tember 6, 1968, his own notes- (Kaufman Exhibit 3) reveal - 

• 

"reason to be acquired — to expand at risk of 
bigger co. --no possible reason to risk ma¬ 
terial expansion. Co. has no organization de¬ 
signed to go after business — takes just what 
comes in the door". 
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Titan's acquisition, therefore, contemplated expansion 
and it knew the Faggen Company had no organization to go 
after new business. After acquisition, it pursued the 
two-fold plan of expansion into the data processing 
business and increasing the size of the organization. 

When Kaufman left. Titan under Frankel's management 
abruptly aborted this effort. Having caused this enor¬ 
mous drain on capital and having withdrawn $2.3 million 
in cash and securities from the Faggen Companies , Titan 
now seeks to rescind the contracts and give me back a 
shell! 

47. Frankel was determined to get me to convert my 
notes to stock so that he could relieve the corporation 
of its debt and thereby increase the value of his 500,000 
share holding in Titan stock. He has not denied the 
charge in my moving affidavit that, long before he per¬ 
suaded a lawyer to attack this transaction, he attempted 
to coerce rie into a restructuring of the notes. Examples 
of this coercion appear in the documents (Exhibit P), 
some of which are my handwritten nptes and some are 
Board Minutes. 

48. Frankel's reckless audacity is amply demonstrated 
by his willingness to risk acceleration of my notes even 
before he had a putative basis for a lawsuit. His 




386a 


REPLY AFFIDAVIT OF HAROLD FAGGEN 

/ 

wilfullness la demonstrated by his attempts to coerce me 
into converting my notes into stock. Now in another dem¬ 
onstration of the same reckless and wilfull audacity, he 
defaults on the notes. 

49. Hie simple fact is there is no merit to the 
claim. The uncontroverted facts are: Titan and I en¬ 
tered into a contract. The contract contained all the 
representations and warranties which the parties deemed 
necessary. The representations and warranties of earn¬ 
ings embodied in the contract were verified by plaintiff's 
audit. I performed the contract. • Titan breached it. 

E. Plaintiff Hae Withdrawn From the Faggen Companies 

$2,300,000 

50. By two deliberately false calculations, plain¬ 
tiff reduces the amount of marketable securities it with¬ 
drew from the Faggen Companies from more uhan $1,300,000 
to $1,075,000 (Hatcher‘affidavit p. 15). 

(a) It totally ignores $175,000 in U.S. Treasury 

s 

bills transferred to it in January 1969 by the Faggen 
Companies together with the rest of the securities in 
the portfolio; the receipt for which is annexed to the 
moving papers as Exhibit H. 
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(b) It reduces the value of Titan stock held by 
the Faggen Companies in unrestricted form by 50% or 
$57,000 (Hatcher affidavit 117, p. 15) because, in Titan' 
hands, said stock could not be freely sold. It overlooks 
the elemental fact that, if Titan were to go into the 
open market to purchase such shares, it would have had 
to pay the market price and not some lesser price. Once 
acquired by Titan, its shares became Treasury shares. 
Titan was the issuer itself and the effect of the acqui— 
sition of its shares was to reduce the outstanding shares 
and thereby increase the value of the outstanding shares. 
Plaintiff cannot equate those shares with restricted 
shares held by another stockholder. 

51. Plaintiff concedes that it withdrew $935,000 
out of the Faggen Companies in the years following the 
transaction in addition to the more than $1,300,000 in 
securities which it took shortly after the closing. 

52. While artificially decreasing the amounts it 
took out of the Faggen Companies by.some $230,000, plain¬ 
tiff attempts to artificially increase the amounts paid 
out by it by asserting that I received $42,440 in cash 

in 1969, that I have received $185,000 in wages under an 
employment agreement, and that my wife received $175,000 
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as the result of her employment relationship. Again, 
plaintiff demonstrates more facility with numbers than 
regard for facts. 

(a) Contrary to Mr. Hatcher's averment that $42,440 
was paid "in cash in 1969" (Hatcher affidavit 119), the 
only monies that were paid to me as down payment was 
$40.00 not $42,440. The $42,400 was an exchange of notes 
in connection with the contracts and are attached thereto 
as Exhibit Q. This was simply a paper transaction. 

(b) The amounts paid out to me and to Rose Dogan 
(whom I married about two years after the transaction) 
were paid by the Faggen Companies themselves, not by the 
rest of the Titan Group. Attributing to me Rose Dogan's 
earnings even before we were married is another exanple 
of facility with numbers. However, accepting their posi¬ 
tion, if these sums are added to the $660,000 in inter¬ 
est, an equivalent amount.must also be added to the 

$2,300,000 thus far actually received by the rest of the 
Titan Group. 

e 

53. To the $2.3 million drawn out by Titan, should 
be added interest at 7-1/2% for the years during which 
it had the use of the money or about $540,000 against 
which interest should be credited to Titan for the 
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§660,000 paid to me or about $100,000. Titan therefore 
has received from the Faggen Companies not a net of 
§1,600,000 but a true net of more than §2,000,000. 

F. The "Clean Hands" Ieeue 

54. Mr. Frankel seeks to justify the withholding 
of interest payments on the ground that I lack "clean 
hands" asserting that l might in the future breach a re¬ 
strictive covenant in my employment contract with plain¬ 
tiff. 

55. The facts are as follows i 

After plaintiff defaulted on the notes, it gave me 
sixty days' notice of termination of my employment. Mr. 
Frankel generously suggested that, for some unspecified 
period at an unspecified rate, I would be retained as a 
consultant. Contemporaneously with my sixty day notice, 
Titan installed Theodore Ferrara as president of the 
Faggen Companies. Ferrara told‘various clients that I 
would no longer be connected with the Faggen Companies. 
Shortly after he had passed along this information, 
Frankel removed Ferrara and installed another president. 
The clients, disturbed by this advice, called and I con¬ 
firmed that I would be leaving. Thereafter, Frankel 
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recognized the impact on client relationship and rescinded 
the termination notice. 

56. I never solicited the business of any clients 
for myself or for anyone else. In fact/ as Mr. Frankel 

4 

well knows/ I have made a strenuous, and thus far success- 
ful/ effort to retain the patronage of these clients for 
the Faggen Companies. That effort was required because 
of Mr. Frankel's precipitous conduct in attempting to 
discharge me without determining the effects of the dis¬ 
charge on the business/ and in sending telegrams to 
clients (Exhibit R) attempting to reduce my stature in 
their eyes. If a loss of business occurs/ the fault will 
be his, not mine. 

57. Mr. Frankel, in<a deliberate falsehood, states 
that I "have announced [my] intention to embark on the 

* * * illegal solicitation of clients" (Frankel affidavit 
120). I have made no such announcement. I have not 
solicited them and I have no intention of soliciting the 
clients of the Faggen Companies. 

58. For Mr. Frankel to accuse me of "legerdemain" 
(affidavit p. 17) because I regard the restrictive cove¬ 
nant as no longer binding, represents a new level of 
audacity. Here, Titan defaults on its promissory notes. 
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keeps the cash proceeds it has derived from the Faggen 
Companies , attempts to fire me from my job and then 
calmly states that I cannot earn a living in the actu¬ 
arial field becaup an employme t contract, signed pur¬ 
suant to acquisition contracts which plaintiff claims 
are void, contains a restrictive covenant. 

. t 

59. In view of plaintiff's outrageous conduct, I 
submit that I am not bound by the covenant. But, unlike 
the plaintiff, I would seek judicial relief from the 
covenant. 

IV. The Plaintiff Should Not he Permitted to Withhold 
Payment of Interest on the Notes 

60. Conceding that it withdrew from the Faggen Com¬ 
panies substantially more than it paid to me, plaintiff, 
nevertheless, argues that it need not pay interest on 
the notes because some of the notes are held by holders 

t 

in due course. With characteristic consistency, the 
plaintiff does not even propose to pay interest on the 
notes held by the holders in due course, my former wife 
who holds as collateral for the payment of alimony 
$1,500,000 principal amount of promissory notes and the 
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Franklin National Bank, which holds $1,000,000 in notes 
as collateral for an obligation of $180,000. 

61. I respectfully request that I be granted sum¬ 
mary judgment on my counterclaim or, in the alternative, 
that I be granted an injunction directing the plaintiff 
to make the interest payments on my notes pending a de¬ 
termination of the lawsuit. 

(Sworn to by Harold Faggen, October 16, 1972.) 


/ 
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HAROLD FAGGED 

r. 

• 


EXHIBIT "D" 

• 

• • 


• 

COMPENSATION 







Weekly Inc. 

Name 

Position 

Annual Salary 

Weekly Salary 

i:rr. n. i. i%s 

rold Fnj'jjnn 

Chairman 

50,000 



se Doj»an 

President 

AO,000 



orgc Stewart 

Secy. Trees. 

26,000 

• 


codore Ferrara 

Chief Actuary ' 


500 

50.00 

1 Tabor 

Consultant 


370 


an ley ltolnlk 

Consultant 


305 


cresa Farkas 

Consultant 


290 


Chur liolznan. 

Consultant 


. 285 


hart Stafford 

Consultant 


240 


nold Pcrltuuttcr 

Consultant 


210 


lliam Mosley 

IBM Supervisor 

% 

. ♦ 


325 

• 

29.50 

• 

• 

§ 

• 

r 

l 

-s 


. 

• 

• 
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f ■' mnnunWAy 

mm »»«■>. ft. *• ••••» 


K.v.!nt« , rwl i J**H 
Wctvvn li•,• ■ /i r>l.~~lf-.•«p•fto.l 


Titan Croup, Inc. 

200 Executive Park 
Louisville, Kentucky 40207 


Mny 3. 1971 


Gentleccn: 


Please teke notice that I have not received payaent of 
$106,700, the emount due ns as of Kay 1, 1971 on the four 
percent Convertible Instalment Cotes dated October 1, 

1968, in the principal amount of $5,441,700 which I hold. 

In accordance with the terns of the said Cotes, if pcysvsnt 
is not received within 15 dr.ys after this notico, the entire 
principal and interost will beeone duo end payable. 


Tours very truly, 


OtCISTtStP wo. 396806 , son**** 




neevMnf , 

D4ilH 1 

?»«(••• f 


-/i 1 


• ' ' - ' i\ 

fAIHMiUt "" | 

_ MAJUWO Off tCt j 

zPa-tuit*’ fay,- \ 


Harold Foggen 


<T>« 



/*^\**w?_^5=._ 

L K-1 • 


ntA« FURNISH ClOCK(l). 
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,-- _ wcfmvJ the nmnlvteJ mriit le ttetnUn d below. 
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r.i of a m*;::jat. M.w.rra; nv v.m uo/.iid gy 

or titan croup, thc. , uh r.<«y 

l!i, X*J Y.l at llio o Iif*:?? ill 1 
Construction Co., J.td., 'It: wood 

Terrace, Fort I.oo, He.; .lei-scy at 
10:30 :s. m. 


n.T’iKCTonr: 


Robert Janes Frunkcl, Chairman of the Hoard of 
Directors,chuired the meeting and requested Alvin li. Kondis 
to act as Secretary of the meeting and to record the minutes 
thereof. The following Directors were present constituting 
a quorum: * ' 

Robert Junes Frankcl 
George F. Ruthio 
Ronald Roccnfcld 
Benjamin M. Robinson 
Harold Fnggon 
Aron Drost 
Jack L. Farley 
Alvin M. Kendic 
Edmund M. Kuufman 

Also present by invitation were: ' 

• Herzl Mendelsohn 

Daniel G. Hatcher, Jr. 

Ollie H. Windhorst ’ 

Alfred M. Frager, while not present when the 
meeting began, Joined the meeting at 12:15 p.m. as hereinafter 
indicated in these minutes. 

The Secretary of the meeting inquired as to 
whether there was any objection to the timeliness of the Notice 
of Meeting, it having come to his attention that there may have 
been a delay in the telegraphic transmission of the Notice to 
Mr. Kaufman. There was ncr objection and the Chairman directed 
that a copy of the Notice of Meeting and the affidavit of the 
sending thereof, be annexed to and made a part of these minutes. 

The Chairman recommended that Daniel G. Hatcher, 
Jr., Treasurer of the Company, also be designated Financial 
Vice-President. Upon motion made by Mr. Kcndis, seconded by 
Mr. Duthie and vote being token, Mr. Hatcher was unanimously 
elected as Financial Vice-President of the Company in addition 
to his office as Treasurer, 
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Til.i.n Ri'iiiiji, inr • , luil.il on 

Huy I. !■ I a. ta. I'lii’t* /* 


The Clinij'M.'in roMLi'iiil.nU un the- Jnci. fch.il. 
the Conpriny hud intmirouu nub:: .li'.liirico which the ii.'.d never 
acton lly oin;nr.vd In bonlnem; ur liuvlin', t'ii,;ny,.'>l In boninr: », 
were rid longer unlive nn>l l.hdl rcrla.tu of Ihr cornrvn lA.m 'ii 
Slibr.iiUurJuu w*'i'c hi) longin' fir 1.1 »c In Stilton uin'ri* they ••'ere 
presently qiiulj 1 li-d (.u do hm:.1 tionii. An |inrt <>( u |ii > iii;i*iiu 
to ell uj note UMntTf'HMM'y corporatu nxl atomic or fxnn 11 ■ lent Ion, 
ho suggested Hint the r«uo).iil1uiiD huvcinnfter nut lort.h, be 
conuiiltri d end adopted. Following a brief discussion, upon 
motion hy Mr. Honcnfcld, seconded by Mr. Dutlilo and vote belli" 
taken, the lollovlng recolutlonr. vere unanimously adopted: 

JIESOLVHD, that tho following corporalJono, , 

having never onr.aced In business und having 
novor owned ut>y rcul property or other 
subotnutlal acnotb, ho dissolved; that their 
net our.cto, 11 any, bo distributed In 
liquidation to tliulr cole shareholder. Titan 
Croup, Inc., und ^hnt the within rucolutlon 
shull conntltutu a plan of dissolution mid 
complete liquidation: 

Marne of Corporation Ototc of Incorporation 


Knollwood Chopping 

Centers, Inc. 

Mlnncuota 

T.O.B., Inc. 


# 

Wisconsin 

Monarch Construction Co. 

Soluvnre 

Futteruon Highland 

Park, Inc. 

Dolawure 

Futterman Colonial 

South, Inc. 

Now York 

Air Hoot Inn, Inc. 


Coorgla 


KKQOLVKD FUBTIIKIl, that the following 
corporations be withdrawn from the states 
sot oppaultc their respective namas lor 
lack of activity in such states; 

Mama of Corporntlon State of W 1t hdrnwal 


Titan Croup, Inc. (Delay re) Illinois 

Iowa 

• Loitlsamt 
Mnryliiud 
Mlnnssotu 
Wisconsin 

Dlnirlct ol CaliMhlii 

Tltnn Motor Inns, Inc. (Dclawnre) Arlxonu 

Colorado 
Florida 
Indiana 
Mow Mexico 






V 
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r%i { h.* i"i! nl 1*1 ••• !.#».•*; «»t 

r.'ifi l.*‘ ./fi • UJ.VF.tv. 

of Hi** Hoard i*‘. Ilirvetfirs nf 
3a hold on 
Hoy )3, 1JTfl 1 . 0:30 n.n. 




lionurch Construction Co. 

(Delaware California 

Futterran Hotels Corporation Hew Mexico 

RRROLVUD FURTHER, that the Boards of 
Directors und npproprinte officers 
" of the nlorOBCntionoA corporation 

shall, and they tire huruby authorised 
to take ouch action as a ho IX be nocoaanry 
or approjirinto to effectuate the foregoing 
resolution*. 

i 

Foll.owinc ■ brief explanation by th* Chnirnen, 
the following resolutions on motion made by Mr. Hosenfcld, 
seconded by Hr. Duthio and vote balnc tukon were unanimously 
adopted: 

RER0LVKD, that Cre*t Acency, Inc., Center City 
Insurance Corp. and H. Apothakcr'a Don, Inc., 
each beinc a Pennsylvania corporation, bo 
merged into Bala Cynwyd Associates, Inc., a 
Pennsylvania corporation. 

RESOLVED FURTHER, that Ready Electric Company, 

Inc. (Dclavare) bo dlaaolvod and that its 
properties comprising the stock of Roudy Electric 
Company, Inc. (Kentucky) bo assigned to Titnn 
Croup, Inc. 

RESOLVED FURTHER, that the Boards of Directore 
and appropriate officers of the aforementioned 
corporations, nhall, and they arc hereby 
authorized to take such action as shall be 
necessary or appropriate to effectuate the 
foregoing resolutions. 

Tho Chairman then commented on the clalns for 
u dgal lees by Irell U Mane 11a of which Edmund M. Kaufman 
is a partner. Atthc invitation of the Chairman, Mr. Kaufman 
commented upon the position of bin firm with respect to tho 
legal fees, alluding opccilieally to feon which he (inserted 
had been agreed upon and were represented by a prorinsory note 
of the Company, as well as subsequently asserted fcca for 
servicer, rendered. 

Following Mr. Xnufman's exposition of his firn'c 
position, the Chairman suggested thnt he might excuse himcclf 
from Die race ting while the Board discusood the mattur. 

Mr. Kuufraan then left the mooting at approximately 
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«f I'm-. Iliidi <1 oS Dl i-i , «’tin - .- 
Vi Inn Croup, lue. , h«J»t <>ii 
Huy 13, 1970 «t 10:30 


Fugi- *» 


11:00 ri.tr.. and the Cl.airmsi. ai.rt the hoard proceeded to dlncuan 

S^5/‘KSU , tr-SST, , 3.?S.KSlS: 

Director of the Company, Joined the moating ut approximately 

12:15 p.m. 

At 1:10 p.m., the meeting roccescd tor lunch «»d 

reconvened at 1:35 P-«. with .11 of the “^r^Knutmln'^iho 
had been in attendance earlior, Including Mr. Knufman. in 
Chairman colled the reconvened meetl:»g to order and requested 
ah extension of time of approximately two weeks to respond to 
Zroll fc Mnnolla with rcopeet to tha Company's position >c a v> 
to thu lernl fete claimed by that firm. Mr. Knuraon, after 
brief consideration, acquiooced in ouch extension for reply. 

The Chairman then reported that he had met earlier 
vith Mr. Fnggon and Mr. Robinson recording the convertible 

debentures of the Company held by Mr. Fnggon n . nd th , i[2tod 
upon earnines and the balance sheet of the Company. He state 
that they had met pursuant to hie request oe°KinR 8 *°" mon 
ground to resolve the problem of the burden which 
convertible debentures placed upon the Company. Mr. Kaufman 
requested the Chairman to furnioh some information J® t J* 

Board concerning any proposal made to Mr. Faggcn. •h 
replied that the Company desired to hove Mr. ra JjJ an c °"** r 
a stockholder's status rather than one of a creditor with 
some offsetting compensatory restructuring of his transaction 
Wth respect to the loss of interest income which would result 
from ouch conversion. 

The Chairman called upon Mr. Hatcher, who then 
reviewed the Annual Report for 1970 plu» the first quarter 
earnings from operations. He disclosed that firot quarter 
eerningo after loss on hotels and motels would bo approximately 
4202,000.00 pre-tax. Following Mr. Hatcher's presentation, 
the Chairman projected a strong year for the roaoining quarters 
for the construction divisions and also described reduced home 
office expenses which will bo reflected in this year's oporatlons, 

A brief discussion followed relating to the 
forthcomlnc Annual Mooting of Ohoroholdurs, during tho couroc 
of which it was pointed out that it may bo noerosary to tnke 
steps for the solicitation of proxies in viow of tho limited 
time which will elapse from the delivery of tho tlotiee of tho 
Meeting and the date of the meeting, May 26th, 1971. 
noted that c majority of the slinrcu entitled to vote moot bo 
represented at the meeting, in poraon or by proxy, in order to 
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,,l i lr- it.. 

l'jti.ll Croup, 

I'.uy 13, W(0 


oj •»;! i 

Ini . , 
n t 10 i 


toys. i» l 
>>'i.lil on 
10 n.r.. 


l*lt f'.C -'j 


hove o quorum for the conduct of business. 

The Chairman refer roil to rcj;l.e trntlon rights 
relating to the shrreo of Titan Or our* Inc. which certain 
shareholders held pursuant to acquluitlon «n.i merger 
ogroaments. lie reported thnt litvcrnJ. of such shareholders 
were willing to defer their rlr.ht to registration 
as being In the beet interests of the Company, provided that 
such right.-, ahull riot be totally waived. Ho suggested thnt 
an agreement might be entered Into among ouch shareholders and 
the Conpony to confirm auch arrangements. Appropriate 
documentation of the existing agreements Is to bo furnished to 
Counsel for the Connany in order that Counsel mny unite a , 
rcconrcndation to lmplencnt in writing the understanding of 
such shareholders having registration rights. 

The Chairman eorciont.od upon the negotiated chorgos 
of Ernst & Ernst for tho recently completed annual audit and 
in tho course of u general discussion with members of the Board, , 
the problems of the audit, tho coot thereof and t.he steps to be 
taken to reduce such problems and coals In tho future, were 
reviewed. 


Mr. Hatcher then reported that the figures for the 
quarterly 10-Q roport to tho S.E.C. had been sent to Counsel 
this day, and it was entlcipatcd thnt Counsel would be able 
to prepare the necessary report for fillna by the 15th of 
this month. 


At this point the Board wee informed that the 
Company hod received notice of default from Xrcll U Monclla 
on the promissory note of the Company which It holds and which 
it clcims was validly issued to represent agreed upon fees 
due that firm for logoi services, but that no acceleration 
of maturity of tho remaining principal Installments had been 
declared. It was also reported that the Company hod not 
made tho lest installment of Interest due on tho subordinated 
debentures held by Mr. Faggon end thnt Mr. Fnggen line given 
written notice of acceleration of mnturity of tho indebtedness 
evidenced by ouch debentures In the event the default in intorost 
iii not cured within the allowable grnce period. Tho Chairman 
indicated that further consideration would promptly be given 
to tha default In payment of Interact on auch debentures. 

The Chairman then briefly commented on actions 
being taken to seek linos of crudlt lor the Company from six 
or more bankl>g Institutions. 

Tho Chairman remarked upon the stockholders• list 
which had recently been prepared by bankers Trust Company 
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' ■' •• 1 Y r .IT,,* 

board oi 111 i irl.,,*;. ill Vitim ll-'inin, 

Inc., hold on Huy 13, 19YO at I.Us.JO n.n. 


<i 


on of the record date for shareholders entitled to vote at 
the annual meeting. It vne pointed out that the Column? lind 
In execs* of some *),QQ0 shareholders and that approximately 
1,300,000 slnrcc were held In the none? of Block bvoicr.i. 

The Directors then again dlr.cui.ccd tlic necessity of obtaining 
representation of u majority of the shares authorised to vote 
at the annual meeting In order to have a quorum present.. 

The Chairman then briefly reviewed the following: 

Progress Report regarding the Youenltc 
project - the litigation with the 
contractor, JJomor Flint, whose contract » 

hud been cancelled and who la claiming 
danagea by way of loss of proflto - other 
cancelled contracts; 

The possibility of ogreemont on price and 
other terms to dispose of the Company's 
Interest in a Joint vontura In property 
on Long Island; 

, A report that the prospects were very good 

for growth of Scientific Ecology, Inc., u 
corporation in which one of tho Company's 
subsidiary's has a minority Investment; 

A report on progress on formula and methods 
for allocation of home office over-head 
to the various operating divisions of the 
Company; 

The need for constant revlav and consideration 
of the direction which tho Company is to t-aho 
as well as the need to creato cash flow and 
income for the Company- perhnps as an operating 
company in some urcu - in addition to the 
cash flow and Incoma resulting from operations 
of the Company's subsidiary; 

The potential which could develop for morger 
into unothor 'Corporation; 

Mr. nosenfeld then reported on the status ol 
nogotlutlons ior onl.es of property. Among othor things, ho 
reported: 

• 

The sale of tho Arvu Motel in Arlington, 

Virginia was Imminent, a contract being 
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. rut «■ <t lal 

l a I 111 )•(••■ to r:i or 
VItun Croup, Inc.., hold on 
May.13, VJ'IO nl J.OsJ'i p.n. 




I'ai.c Y 


»-ut tor nlgnnturr .-.rs.i th«: hopcfuU, 

* r "" #,lc * lon »»« ronaui-wntod 

in short order. 

?? nt, * 0 ?t *„r the .«!« 0 / Air Hunt 
**rport In Row York had been 
signed during thlr. n/;ot week and tin* 

* cloning could be anticipated within 

npproxlnatoly 10 wecki. 

Ij!* *® n ^ r ? ct necotlntlono were In proce.a 

InLntl thc ,lovar<l Johnson Motel 

operation at How DrunawlcU. How Jersey 

...t,;.;” 3r::> 

■icneu in the nour futura. ' 

the t r«id ra,t 0t . “Crewont for thc sale of 
bJcn V ' W00t P ‘ lB noa «»« hod 

and final docunen^tiJn*Slt^exScutlon^f 

all "‘ l0 W °* ,,Utlelpat «« •* 

That underlying documents rclatlnr to the 

csrs. £~, 

a"Hjs“u,» . 

«ortIl!riJ ' documentation of the proposed 
o ® J, financing and co-ovnershlp with 
Connecticut Mutual would be prepared. 

That a combination transaction rclttinu ♦- 
the Golden Triangle Motor iJn In JJSolk 
Virginia, the Mid-America Motor Inn In * 

Troy, Ohio, was in negotiation. 

Bergman, .P^£;E“!! f r :E r ; ,d th0t he h0d *•««••♦#« 
nseertoln and report on thf t Insurance Division, to 
or Its Bubrldlarloe rSl.K^^ J! 1 * ??X S ? r V f the Co «P n ">- 
ugreemonto and "elnin- i,i n Hw t0 » 3 °" ccllc< retrospective" 

« wJSi..*: «‘:s, una " 

« propound oolllcnent^of itho Booed to roncl.hr 

ffiXM siu -“£h rK.rj-fcs-j- 

* hc r ”“ •• - --s^rss::: 
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•ii li:u uf id rm *.»••• :s «• 1 

VI tun «i (.u|i, In*:., held on* 
May 13, X9'(0 ut 1.0:30 a.a. 


)*<<(> u 0 


ioicriM by Counsel for tlio dejcndantc hnndlfn*/ tbu ranee 
Jn Chlan/'o. It appeared that the cXiilia of upwardn of 
$100,000.00 mir.ht bo nettled In tlic nro.i of $!>!/» 000. Of to 
$60,000.00 and Author!nation and iiu.truct.ionn wuu nought 
by Counucl Jn Chicago, After dlocustflwn, it van 0 (;rcod 
that Hr. Bergman bo authorized to i.iaUe the Hunt decision 
• c to whether or not the ennos ehould be nettled at n fic.urc 
not to exceed $60,000.00, or whether liability thereunder 
ohould bo contacted at a trial of tho action. 

There bclnf* no further buninosa to come before 
the mectlnc# the enr.c wan duly adjourned at 4:00 p.m. 


Lvin M. Kendin, Liocretury 

of the Hcetina 


ATTEST: 


Robert Janes frankcl, Chairman 


1 



• • 
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him o? *rn« AwiMiAr. i;v:ktt:?c as 

THU IH'/iHI* Or DIltKCTOn.T 0) J 
VJ'PAII CHOU)’, IKC. ' 
held on I'.ny ?6t.h, lyyi nt the 
Holiday Inn, Zorn Avrmic, 
I.oulnvlllo,Kentucky nt 

__ __ 1 1 ; 00 ii.n i. _ _ _ 


The meeting van culled to order follovlii£ the annual , 
meeting of oharcholdern of the corporation at which Directors 
were elected to curve for the coning year und until their succo-uir* 
are duly cloctcd und qualified. Hubert Jamru Fran!’, ul, Chairman 
of the Hoard of Directors, chaired the meet!nr, and requested 
Alvin M. Kendls to r.ervc no Cecrctnry of the mcetiii;: and to 
record the minutes thereof. All of the Dimeters were pronont, 
namely: 

Robert Jamen Fronkcl 
Ceorce F. Duthlc 
Ronald Roienfold 
Benjamin M. Robinson 
Harold Faggon 
-Aron Croat 
Jack L. Farley 

Herd Mendelsohn I 

. Alvin M. Kendls 

Also present by invitation vara: 

0111c Wlndhorat, Sr. 

, Pat King 

Leonard Frlodman 
■ Daniel 0. Hatcher, Jr. 

The Secretary of the meeting noted that no notlee of 
this meeting was required purouent to the provisions of the 
by-leva of the corporation, a quorum bolng proeent and tha 
meeting being held immediately aftor the annual mooting of 
the shareholders. 

Copies of tho minutes of the mooting of the Board of 
Directors held on Moy 13, 1971, vore dletrlbuted to all of 
the Directors, 

Tho Chairman callod for the election of offlcero ee the 
flrot order of business, Thn following persons were then 
nominated for election to tho offices sot opposite their 
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' 1 ’itnn group, Titc., luld 

Mny With, IVY 1 Page f* 


rit tpcct.lv>! uukoc: 


ChafruTn 

Yico-Chairmnn 

President 

Vice-President 

Financial Vico-Prccldent 

Treasurer 

Secretary 

Aaclatnnt Socretory 
Assistant Secretury 


Robert .Tones Franks 1 
Benjamin M. Hoiiinr.on 
George V. Dutlile 
Ronald Roccnlcld 
Daniel C. Hatcher, Jr. 
Daniel 0. Hatcher, Jr. 
Ronald Kosonfold 
Jack L. Parley 
Maurice h. Miller, Jr. 


There vcrc no further nominations and upon vote being taken, 
the foregoing persons were unanimously elected to the offices 
set opposite their respective nones to serve until tho next 
annual meeting of Directors and until their succoooors arc 
duly elected and qualified. 

• 

Following the election of the officers, Robert J. 
Frenkel, Ceorgo F. Duthlo and Ronald Rosnnfeld voro, upon motion 
■ode by bcnjomln M. Robinson, seconded by Alvin M. Kendle, and 
vote being taken, unanimously elected to serve as tho Executive 
Committee of the Board of Directors of tho corporation until 
the next annual meeting of Directors and until their successors 
are duly elected and qualified. 


The Chairman reported that he bad received a 
resignation from Edmund M. Kaufman as a Director of the 
corporation on May ZU , 1971. Mr, Kaufman was not a nominee for 
re-election as a Director and no action was required with respect 
to his resignation. A discussion followed relative to tho relation 
ship of various persons with respect to the Yosomlte project 
and the possibility of conflicts of interest. The Chalrmon 
pointed out that the two-week period which tho company had 
requested for the purpose of responding to Xrcll A Manelln 
concerning the logoi fees claimed by that firm would expire 
in two or three days. He thon highlighted certain Informal 
opinions which he hod solicited from attorneys relative to 
possible conflict of interest and non-disclosure of material 
facts by Edmund H. Kaufman and his law firm. After extended 
discussion, the Board authorized Robort James Frankc.l and 
Alvin M. Kcndls to discuss with Edmund M. Kaufmun and a oenior 
partnor of his firm, the foots vhich indicated such possible 
conflict of Interest and failure to disclose information vhich 
would have materially influenced tho Board of Directors in its 
decision to go forward with the Yosemltc project. Tho Board 
unanimously indicated that in tho absence of any additional 
information vhich would cast doubt upon tho facts which had 
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f.r i.lie Hoard hi nt.rv<:l«ir» of 
THan Croup, Inc., held 

f'.ny PftLU, J9YJ- Pr.;;n J 


been brought to it* attention, It believed there to'br 
reasonable grounds for tin notion to be brought against 
Mr. Kaufman and hi* firm relative to the Yosemlto transaction, 
the locoes incurred by the corporation therein end any 
undisclosed profit* ol cnid lnu 1 lvn arising from cui'l 
trcnnaction. The Hoard then unanimously authori sed Messrs. 

Frenkel & Kendio to enter into bonafidc uogotlu tior.a with the 
firm of Ircll U Handle, 11 it should indicate nny do tiro to 
do so and thereupon to report buck to the Hoard. The Hoard 
further unanimously authorised the Chairman to enuse an action 
to bo filed in the event no further information woo adduced which 
would enst doubt upon the facto presently avalluble to the 
corporation if cold law firm should refuse to conduct any 
reasonable negotiations or dlncuuolono. 

The Chairmen advised the Board that the current 
interest had boon paid upon the ronvertlble debentures held by 
Hr. Fcggcn ond that further consultation vith Mr. Faggon and 
Mo Counsel would ensue seeking aomo restructuring ol Mr. Faggon'o 
position. 

Attention van called to the fact that Mr. Anthony 
Frank had notified the corporation that there was an error in the 
Proxy Statement which reflected that hie shares had been 
repurchased by the corporation for the sum of $75*000.00 in 
cash plus the cancellation of his promissory note to the 
company, whereas, in fact, the $75,000.00 was represented by 
a promissory note of the corporation of which the sum of 
$60,000.00 had fceon paid in cash to this date and upon which a 
balance of $15*000.00 remained. Mr. Kcndie stated tliat ho 
would ceuoc a cell to be placed to tho S.E.C. In order to 
ascertain what steps nay be necessitated to correct the rocord 
with respect to this inadvertent orror in the Proxy Stetcmont, 
although ho did not feel the error resulted in any material 
misrepresentation or non-disclosure. 

Tho Board dloeuooed the obligatory registration 
requirements In several of the contracts relating to acquisitions 
which had been consummated In prior yoara. Notices had been 
received from several shareholders demanding thot the corporation 
proceed with registration of shurea 00 required under thuic respect¬ 
ive contracts. The Chairman explained that a proposed letter 
agreement had been prepared by house counsel for the purpose 
of extending, for one ycor, mandatory rcgictration requirements 
which had already become effective by reason of the lapse 
of time. Such on ngreenont would, of course, have to be 
executed by all parties holding presently effective registration 
rights in ordar to accomplish tho deformont. Counsel for 
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or the Hoard 0 / Dlrcctorr. ol 
Vitim Croup, Inc., held 

May J?oth, 1971 Pago *i 


certain of the parti cn von presently exiiiilnliig tho proposed 
agreement and the hope vcc ex prof; Bed that natl af nctory 
arrangements would coon ho concluded. 'i’ho JJourd recognised 
the desirability of tho described extension Ciul authorised 
tho corporation'n participation in nuch an agreement. 

The Chairman referred to a rocomnendctlon fron the 
Executive Comnlttce that a profooeionol public relatione 
firm he engaged on behalf of the corporation. The Committee 
had considered three firms and recommended that the corporation 
encage the services of Cherenoon, Carroll ft Aoooclatcs, a New 
York City concern, for a 90-day trial period at a retainer of 
$ 1 , 500.00 per month plus customary exponaea and advances. 

The Board unanimously approved the appointment of Chcreneon, 

Carroll ft Associates for euch purpoae end for such period. 

The status of discussions with Ernst ft Ernnt relative 
to Ita statement for eervleca for the 1970 audit van described 
by the Chairman. He also recited that negotiations wore being 
conducted for a fixed fee for the 1971 year-end audit. After 
discussion, the Board unanimously authorised the Chairman and 
President to negotiate end ccttle with Ernst ft Ernst, the 1970 
audit charge and a maximum 1971 audit fee on such terms as they 
■ay deem In their discretion to be reasonable nnd opproprlato. 

The Chairman called upon Ronald Rosenfold to give 
a status report on coles of hotole, motels and other real 
estate previously authorised. Among other things, Mr. Hosenfeld 
reported: 

The sale of tho Arvo Motel vaa closed 
on May 20th, 1971 on the terms previously 
described and authorised; 

A sale of the Bovard Johnson Motel had 
been negotiated and was In the hands of 
Counsel for the preparation of neceosnry 
contracts; 

A contract had been slgnod for the sale 
of the Air Host J.P.K. Motol on terms 
previously authorised and It vus 
anticipated that a closing vould take 
place lu approximately 6 vooks, dependent 
upon the Issuance of concent to trannier 
the liquor license at that locution; 


A contract for the r.ulo of the Paldor 







I 


417a 

EXHIBIT M, ANNEXED TO REPLY AFFIDAVIT OF HAROLD FAGGEN 


Tit.iu Croup, Inc., lieXtl 
May Sdth, VJTi. 


property in Moot Palm Poach, Florida, 
had been forwarded for execution by 
the purchaser; ' • 

Connecticut Mutual J<lfc Insurance* 

Company had reported its approval of the 
. leasehold of the Croavonor Housu for 

mortgage purpoees; that Couneol for Connocticut 
Mutual was in the proceus of preparing tho 
financing documents and 
counsel for thin corporation vac in the 
procoso of preparing tho agreement betwoen 
Connocticut Mutual and this corporation 

t0 conve y« nee of an undivided ono- 
half Interest in the leasehold estate to 
Connecticut Mutual nnd the organisation of 
a common venture for such ownership and 
aanagemont; * 

which u«^I h K-f h * 1 r W f n * nd Mr * H * tchc ^ ! • commented on the steps 
which were being taken for provision of a cash-finv +« 

separate divisions and requirement of deposit of excess 
in a central Titan Group, Inc. account, Shich latj” ”uW 

bank! lncludln « leverage in negotiating with 

banks for linos of credit and the better use of funds 

pro,.... *■" 

; 5 1 

E : v ” 

reoueeted T for C ?nr«!“\r ep0rte<i that * ,ch divlo *on had been 

th2 !ae«n/ J •* t0 what Bl Cht be expected for 

xne second, third end fourth Quarter rcnulti < rt v. 4 -v« - 

year. He projected the construction divioion would have™"* 
substantial profit potentlonal during tho noxt two quarters 
nnd that although the corporation vaa going through n period 
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miiu vu» sj a vitc nuiiuai nvc Wiiifi 

of tho Hoard of Dlrcctorn of 
Tlinu Croup, Inc. held 

May 26th, 197-1 I^C® 6 


of consolidation, It should, nevertheless, sock to uoc 

to full cdvariti'.c 8 , the asset povor of the corporation and Its 

profit potent!nl. Ho rcconncnded that thr corporation be 

alert to opportunities of desirable up-hill isergera or of ' 

advantageous acquisitions. I 


A brief general discussion then followed, after 
which, there being no further business to cone before the 
meeting, the sane was duly adjourned at 1:25 p.m. 
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* . ' ■ 
Shcwahd. Mui.lin, RicHtrn & Hampton's. o,£, (/&+/. 


ATTOHNUV8 AT LAW 
• 9«l LOUTH AVMfCT 

•-OD AHOKLKIi, CALII OMMIA DOOiS 

|t»»| OtO I/OO 
CAttLC tHCrtAW 

September 9, 1971 




.... V - -V—' • iii'tc 

'• t:v.- »nt* . 

y. : .l k ,ev4 . ; y, „<,< 

»t* .V,'; »;♦, ■ 

Hr. Robert J. Frenkel * ' ” *’■ " ’ 

Chairman of the Board v: v.-l- •!: :«*•«» • --r 

Titan Group, Inc. • .•?.*»>»>» - 

1325 Inwood Terrace : r ,»••• wiV.*. 

Fort Lee, Hew Jersey 07024 - 


•«cma«o • . im«% 
A>»fae o a u*««e,je 

WIIUAM M. eilN«| 
•■r.MTlCC 1.0*1* AM* 
HtCMAFL MS. Alta* 

C*»MU!. I . COMMlf e 
NA* j. Mvern 

• . HHMUNMf 

mo* ft jo c mvu 
trfrftoCC N, Nu«SNf 
HHW A. 

M. Phk.nCh 

MUM I. (.•••:.tiMAM 
ftfCAMfM • AMtOV«»» 

gyuf i.Unua 

« »M » «N«NA» 


AMI! C.lNfH, 

** 4270-T 

rr, - .. 

.... yrv.. 

.•iiil • .• 

v.V.fi* 

r’ * • 


Dear Mr. Frankolj : tn '. r-.v..-.-.-.';rVi i-i-.* .'. 

'• • j-...** • r*. 4 » ;r> • •. •a/.-..., .. »•. _ 

• ' <|M) 


» ..-a ^!>.;vn -n 

Auanst 31 Y ?o^ aV ° a " ked w *supplement our letter* of***?.*. 

folded Jhii Zi' r rC c P° cifica Hy* after again reviewing the 

between tu connecti °" with the dispute 

oetween Titan Group, Inc., and the Loa Angoles law firm of 

Irell £ Manella, and thut this supplement contain specific 
recommendations with respect to your course of action.-. ■ 

J ~ j. °^ ding to 1)18 documents, Edmund M. Kaufman ’ 

EX8 f utiva Officer of your company at the same 
e that his law firm, of which he was a partner, Irell £ 

leaal 1 fl»s e f eivad several hundreds of thousands of dollars of 
legal fees from your company over a period of approximately 

£ excess'of Y $l00 C 000 a i^ 1 ° “J 1 ® 903 *° 8ti11 owe * Manella 

dStSTSi* lillli. :.W .*•? for , r f nd * r#d 

. JJLr.iy. - Air U t' . . V’ ‘ v -' • \ .1" ,‘s- 

.'' ' ®** e d upon the folders that you have prepared, the 

charges for legal fees seem to us to be excessive and not 
properly documented. They are subject to scrutiny because of 
Mr. Kaufman's relationship with his low firm and his employer, 
and it would be our recommendation thut you adviso Irell £ 
Manella that it is your intention not to honor their demands 
for the money allegedly owed them. The groundc would bo that 
the legal services were improperly incurrod, tho charges were 
excessivo and not approved by the Board of Directors and, 
rurthor, thut the oxtent of services renderod is not. properly 
documented. . , * * 1 
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Sheppard, Mulum. Richter & Hampton 


ssyiara £ 

California land 

s a\ssr®rr?*5 

ss 2 - .2r&2&£ “■ 

tia^i u ®*9*tion peoDl* «» «i>.i.. -• 9®tion it thia itim* 


f «. Shappnxd- 

,0r SREPPAnn ’ mchter , awtm 
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HI nut ci. of n Spec in i Mon tint' 
of the Hoard of Dirac tors of 

Titlin' Croup. Tim. hold 

fScptcab'.-r In, lJJ/l • 


rune 6 


eloimr. for the year wo. Mr. Ronenfcld voted nroinot the 
Motion and Mr. Franhel abstained from voting on the ■ ° 
oil other Directors voted in favor. C °" tl,c 

Tho Chairman .reviewed hla Investigation with 
reapeet to the position of Irell A r.anella in the Xaenite 
tron-action os well as the clnla by that firm for urr"'d 
lo C ul services repreaented in purt by o pronlasory note 
of thia company held by it. The Chairman posed a serJes 

on onci. ibl * I?? V ° e “ nd rcqucetLd consideration by the Board 
on each. A discussion followed after which, pursuant to 
separate notions and separate votes, it wuc docldod: 

If the Conpeny la sued by Jrell A Hanollo . 
the Conpany will dofend. 

If sued by Irell A Manello, tho Company will 
defend and countorsue. 

The Company vll* not Initiate action against 
Irell A Mane11a. , 

. Th ® vot « wlth respect to each of the foregoina woo 
unanimous except as to the vote with respect to iSitiStinJ 

hii 1 v«t« C ! in r t lrS11 k M * nello » wher o the Chairman recorded 
* »}*.♦* in f? VCr ci initiatins such action, ell other 
. Dl.ectors voting in the negative. Mr. Kendis was requested 
to notify Edmund Xaufnan of the firm of Irell A r.anella 

°Ar thC C ° Bpar * y not t0 ^nor iJ. Slim 

for additional attorneys fees. He was also requested to 
M?* 8 KaifnJ*V h0 Ch “i rn * n Bl Cht be willing to sit down with 
£ ■ lltr °* •«* 

Irell A Minai 0t th * dl,cu,,i on relating to the 
the * * question was raised concerning 

w- n v? ibl obligation of the Directors to initiate action. 

ro * uodt#d Mr. Kendie to comment as Counsel 
ft to h ba C th^mhif 111 Xend 1 a stated that he did not believe 

th ° Dlr « ct ors to act unless there 
and « ^ eround * ioT t,1 « initiation of litigation 

thJ litlention 1 * u«°! PeCt 0, ,° •«eccsaful*conclusion to 
all It\ 3* H « •xpressed his opinion that in view of 
Information presently available relating to tho 

beot^intcreots^f 2 S #11 U ,,unoll “' “ vould be in the 
oShlcJCd? 1 f th ° Coapany 11 ,omc settlement wore 

XitiratlS-mS?'!!: ^® po £* ed to tl, e Board that certain pending 
litigation against the Conpnny by Joseph Uonopurth, a former 


1 

! 


I 
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I.MIU •••III A 


LAW O* • If. I.U 

Irell & Man ella 

SUITE OOO OAT C WAV tAVT IIUIIUIWO 
CCHTUNT CITY 

LOS ANGCLCS, CALirORNIA 00007 
|*IJ| ,TT-IOIO AllO IITb-TCOO 


or coum.xi 

lOWta M. kNOMN 

lAwarNrt m 


UCftOCM 4k IKCll ••«••••«» 
CUOCMC M.OfMOCN IdVl'IVM 


May 13, 1371 


n 


u 




n 


\l 


Mr. P-obort J. Frenkel 
Chcirman of the Board 
Titan Group, Inc. 

c/o Govcsroign Construction Company 

1325 Ir.voed Terrace 

Fort Lea, Mew Jorcoy 0702*. 

Doar Bob: 

After givina the matter much consideration, I feel 
that it in advisable for no to rcairn as a member oil the 
Board of Director;; of Titan Group effective irrodlately. 
Accordingly, thin letter r.hall conntituto ny resignation. 

I hope you will appreciate that »ay action in resign¬ 
ing is not duo to any picua or oncrer on ny part. Jiwtii'uch 
as my r.c*ilicrnhi"> on the Beard wan to terminate within 
tlio no::t two vcokn, *1 would nonrilly not have taken ouca^ 
action. However, I have been concornrd about tno lack o : 
rorriCnicet5.cn between ranacei.-.eut and r.yr.elf, leaving no 
v?itl * the fueling of being cc:.:piotvely uninformed. Further, 

X vs" r.urpriced at tlwj auddan and r..j*wt>fc calling ■£ a 
Board rr:cii.ng last week and purtion,.c.r ).'/ at vviat .«ou id 
srv)oer to bo a c\':ci;’ion r.v.do with re.'.-pact to «-.;o convert— 
ill'll ceborfiinetcci daocnfcuivs with v.viich I ven in ccriouu 
d* nr •.•••acrv'i'.t. Finally, I believe that resolution of any 
r.atccr n which involve n.o paraonally car; host be accom¬ 
plished under circu.vr.t«nc*a»i unore I a:*, not a Board ctwocr. 

I can nr.r.ure you and nil of the remainincr nvrborn of 
the Hoard that r.v absence trer. Titan's hoard of Directors 
will in no way n-Tocf r.y will* •igne:*;: to co&rurr.tw i'cfcn 
} •/ ylv’ng in'orrr.afcion and l»y ; t what-Tver additions! 
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Mr. r.obort .T. Frnnkcl 
’'ay 13, 1C71 
Page 'iv;o 


norvicr:*s ray ro*v;cr.-.bly ha 
r.y friendship with n.ony of 
(lr.clur.in.-r yeureeli) rad I 
the For.rd rcr-bora the bent 
naJ:o Titrn a profitable and 


requested. I hope to retain 
the principals of Titan 
certainly vish you and nil of 
of luck in your striving to 
successful enterpris *. 


Cordially, 

I 


Edmund M. Knufr.an 
of IHELL & im %ELLA 

EttKtyk 

cc: Mr. George F. Duthie 
Mr. Honald Eosonfold 
Hr. Aron rrost 
Alvin !!. Kondin, Esq. 

Hr. Harold rnccen 
Henjhnin M. Robinson, Eoq. 

Hr* Samuel II. Horgnan 
Hr. Alfred it. Prngor 
Mr. Jack L. Farley 
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i: w i 


Continuation of the Annual Meeting of the Hoard of Directors held at the 
fflcc of the corporation, 529 Fifth Avenue, New York, H.Y., Wednesday, July 
5, 1970, at 2:30 P.M. 


PKESEKT : . 

Samuel N. Bergman 
A. Robert Doll 
Aron Drost 
George F. Duthic 
Harold Fasten 


Alfred M. Tracer 
Robert J. Frankei 
Edmund M. Kaufman 
Benjamin M. Robinson 
Ronald Rosenfold 
John C, Spence 
Benjamin Weinstein 


Iso present were Jack L. Farley, John J.Cost, and Lester A. Kaufman. 

Mr. Edmund Kaufman acted as Chairman of the meeting and Lester Kaufman as 

leerctary thereof. 

The Secretary presented to the meeting a copy of the notice thereof that had 
>ecn sent through the mails, or delivered by hand, to these directors together 
*ith on affidavit relating thereto. The Chairman directed that said notice and 
iffidevit be filed with the minutes of the meeting. 

Mr. Kaufman convened the meeting and distributed a memo entitled "Status 
leport for Presentation to Board Meeting, July 15, 1970" (copy attached).* 
lis report was submitted to the Board by its officers, Edmund M. Kaufman, 

Chairman, John C. Spence, President, Benjamin Weinstein, Executive Vice Prosident- 
rinance/Operations, and Lester A. Kaufman, Vice President and Secretary. 

The Chairman stated that it was not necessary to read the memo at this 

• • 

sitting, that he would talk oft it's contents, and conmcnccd to focus on the 
llstorical aspects of the organization over the past three years, outlining the 
following areas: abandonment of properties, in specific, M^rott Hotel, Colonial 
jotor Inn, and the Parliament House, which he indicated that $4/5,000,000 had 
|)ccn spent on these properties over the past three years and that these properties 


-1- 
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subsequent J.y had to be abandoned. * HAROLD FAGGEN 

71ic Clini ivkiii hjghl jLilted the: ro3i|i,iiiy , !i Involvement in the auto rental 
business and the underwriting insurance business (Compass Insurance' in 1967 
which, combined, produced a net loss of approximately $1,000,000 in cash. He 
then indicated that just prior to his administration, the company entered 1 ito 
acquisition of the Faggen companies which resulted in $5,500,000 of debt: V cii 
he did not: think the Faggen Companies would be able to make enough profit to pay 
the interest on. He qualified this statement by stating that the Faggen organ¬ 
izations’ decline in earnings was attributed to decisions to invest in that * . 

• • 

• • 

organization’s future in the data processing area. 

The Chairman.then traced his own history in the organization stating that 

he believed that the role that was designated for him, both prior to and after 

his chairmanship, was in the acquisition area. lie then evaluated the 

acquisitions that have been made since June, 1969. He considered all of them in 

a favorable light, with the exception of the Harvey Insurance Agency. He 

. . icated that the earnings of Titan for the calendar year 1970 should be better 

than those for 1969, even excluding Yoscmite, and he felt that the calendar year 

1571 would he even better.- He then outlined the current cash crisis that the 
• * • 

• • 

corporation was in, indicating that the bulk of the cash that the corporation has 
• * 

generated in the pi/vious 18 months has been invested in four land development 

• f 

programs. Long Island, Yoscmite, Shasta and West Palm Beach. He further stated 

that each of these programs has a profit potential. He also outlined the areas 

• • 

where the corporation might be able to receive additional financing: 

1) The sale of the Golden Triangle, which would generate $2,500,000, J 

• • l 

2) Hie sale of the Biue Cross, which would generate $670,000, | 

• • •* 

3) The sale of the Crosvenor House, which would generate $610,000, 
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TITAN GROUP, INC. 

Statu:; Report for Pronontntion to 
. Hoard Meeting* July 15, 1970 

In light of the critical state of facts existing 
nt the current time and in order better to inform 
members of the Board of Directors as to management o 

thinking and proposals, management hereby submits the 

/ 

following: 

1 . History and current p o sition . The company 
historically has been primarily an owner-operator of 
developed income-producing 'properties as well as an 
operator of an insurance agency qnd brokerage business. 

The company suffered significant financial costs and losses 
in connection with certain of its properties (i.e., 

Marott Hotel in Indianapolis, the Colonial Motor Inn in 
Binghamton, Parliament Inn in Orlando), abortive. 
ventures in steel importing, car rental and insurance 
underwriting. Commencing in the latter part of 1968, 
the company expanded i*ts operations by acquisition of 
a group of actuarial companies, several insurance 
agencies, and a number of housing and c6nstruction*-\ 
companies. During the last six months of 1960, the company 
also expanded its previously small involvement in land 
development by making investments in several additional 
development projects (Madera County-Yosemito, Shasta 

I , 

• • I 
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County* Wont J’alin bench-Shadow Lakes) . All of the 


acguisiLions* with the exception of the actuarial 

• ' * • 

companies, were accomplished by the issuance of conunon 
stock.* . 

All of the acquired companies have been and continue 

to . bc profitably. with the exception of the 

$ 

Harvey Insurance Agency, which, together with Titan's 

«• 

previously existing Loo Ango-lco agency, has been suffering 
small losses. Many of the previously owned real properties 

have boon disposed of and the balance are generally 

. # * * » * # « 

earning a substantial amount and are throwing off a 

• • i 

cash flow sufficient to amortize all.mortgage indebted- ; 
ness and to provide some cash to cover corporate over¬ 
head. 

# » 

1 • *! 

Titan*s current investment primarily in four !i 

dovelcprrtent projects total approximately $6 million, 


\ 

i * 


.4 


an follovm i 


• 83,000,000 


' 800,000 
1 , 200,000 
1 , 000,000 


■ Vosomite 

‘Shasta 

% Shadow Lakes 

* Long Islnnd-Farber 
Of the above developments, the oldest is the Long 
Islnnd-Farber joint venture and represents an invest¬ 
ment in to be doveloped'residential and commercial properties. 
The only development currently product ins any income or revenues 
in the 12,000 oert* X ' 
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development in Kh.tsta County. Salon have boon exceedingly 

slow and down piiyinuntn arc merely r.ufficicnt to cover 

ttnlcs costs. Accordingly* there ban been no cash flow 

from tlilo project' although approximately. 20" to 25* 

of the total project has been sold . The subdivision 

map regarding the Yosemite project has been filed and 

recorded and the company is currently awaiting the PUC 

and the Division of Real Estate reports so as to 
• • 

. enable the commencement of. sales. . The Shadow Lakes 

development is also apparently on the verge of the 
/ * t 
commencement of sales subjfcct to final agreement with the 

County of West Palm Beach regarding the water system 

and the obtaining of a certificate of occupancy for 

some portion of the units. , * 

In summary, 1 the company is in the position of having j 

•* ■ • • 

generally uniformly profitable operations but is in a poor 

cash position almost entirely as a result of the 

continued capital investment in the four development 

projects discussed above. * , 

It is the belief of management that the long range 
• • 

future of tfitan lies in the direction of expansion and 

* • . • 

growth in the housing and construction fields and 

the financial services field centering around its 

insurance agencies and actuarial companies. , Management 

f t * • • . # 

. i • 4 

believes that the company docs not . now have the finuncinl 
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resource.**, to engage in extensive .lend developments 

comparable to the Yosemite project. 

. Prop osal fjjtnd c urrent net \vities i in p.TemcMit i. ng 
come . Titan's greatest need is for an immediate 
•influx of cash to enable it to resolve its intermediate 
and long-range problems on a reasonable basis and. 
without the necessity of subjecting itself to significant 

• sacrifice of future potential. Management has been 

attempting to resolve its immediate liquidity problems 
through various routes: ' 

(a) Banki ng. p r i, fta rily through the efforts of divisional 

• * • • 

operational people, lines have been established for 
local operations at banks in Louisville and New Jersey. 

In the past few months substantial loans have been 
obtained and/or renewed with The Chase Manhattan Bank, 
Franklin National Bank and the Exchange National Bank. 
Recently tentative additional renewals have been obtained 
with the possibility of additional financing on a secured 
basis still* open. Management has attempted to secure 

* a substantial open bank line with various banks including 

» . " 
thorc wenttoned but with particular reference to the 

Bank of America and the Union Bank, both in Los Angeles, 

Discussions with the Bank of America are still continuing. 

(1)) D isposition of owned deve lop ed properties . 

A program to dispose of developed properties t/as instituted 
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spproximut.cly two yearn ago, During Lhe I'flot year, the ti 

market for Income producing real proportion Imo conoid- , ‘ 

% * , , 

crably aoftened. The limited availability and high cost 
of money linn made It extremely difficult to dispose of • • 

■ properties at other than distressed terms. The company 
has been under contracf to dispose of three of its hotels 
(Golden Triangle, Key to American and Riverside) to Norman Groh 

* • ' i . 

• * •• 

. since approximately November of 1969. Such sale, if consum¬ 
mated , would have resulted in approximately $2.5-3 million . • 

• * 
in cash being received by the company. Mr. Groh has had 

significant problems both in obtaining Holiday Inn approval 
and the neccssaru financing, ^fc have recently been informed 
that such problems have been surmounted and a closing for 
at lcfa 3 t the Coldcn Triangle is"currently scheduled for the 
week of July 20. In addition, management currently believes 
that the sale of the Blue Cross Building ( to generate in excess 
of $650,000) will be consummated by the end of July. Finally, 
serious negotiations are under way with respect to the Grosvenor 

House in Seattle. None of the foregoing is assured although 

• • 

. management believes that there is a reasonably high degree 
• * , . I 

of probability, at( least as to Golden Triangle, that onc or 

• •• | ’ • • 

• ■ mare sales will occur. In addition, management .has been 


f 
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engaging j.n negotiation!: with a large variety of poten¬ 
tial buyers for virtually all of the owned properties 
including discussions with Mr. Louis Tickr.l in Denver 
and, through an intermediary, with the Manger Hotel chain. 

• Management liar, also . •• discussed^ the disposition of 

part or all of the Long Island development project to 

• • 

Shapoll Industries. 

. In summary, it is fair to say that disposition 

of owned real properties at a reasonable price would be 

• . ) 

the most advantageous method of meeting 'i’itan's immediate 

cash problems at the least sacrifice and with essentially 

• ' 

little or no adverse effect on Titan's future potential.' 

I, . 

(c) Disposition of Yosemito project . 1 Manage¬ 
ment lias made a continuous'effort to attempt to finance 
or dispose of the Yosemite project under circumstances 
which would be reasonable if not extremely advantageous 
to the company. It ha!; been management's continuing 
belief that such disposition was not feasible until all 

final governmental approvals are received and the 

* < 

•project was potentially in a sales posture. In any 

I • 

event, given the imminence of such circumstances it has 

appeared advisable to proceed on such assumption. 

. . . > 

Serious discussions and negotiations in varying degrees 

have already commenced with a large number of potential 

joint venturers and/or purchasers including American 

. • •, 
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Standard# Dart Industries, Occidental Petroleum, GAO, 
Caonuba ,Intcmntl«nnJPaper and Porout Lawn. Management 
believes that within the immediate future, r.uch nego¬ 
tiations will culminate in a transaction which will, 
at the least, relieve the company of the burden of. 
future expenditures in the Yoscmito project and will 
•hopefully return'.to the company a portion, if not all, 

• of the prior expenditures heretofore made. Management 
believes that such a course of action with regard to 
: vosemito is appropriate despite its evaluation that the 
Yoscmite project may we Upturn out to be an outstanding 
ono from an overall profit viewpoint. , 

(d) Private and public »;ourcos of capital^ 

. Management has been engaged in a continuing attempt to 
search out and obtain substantial capital from every 
' conceivable source. Negotiations have been undertaken, 
to some extent with the help of investment bankers, 
with a variety of sources, looking toward obtaining 
long term money in thi form of debt, equity or coma 
combination thereof. Among the persons or entities, 
with whom meaningful conversations have been hold and 

- are continuing are the following: Edward McDonald 


7 
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(Denver business;; innu), Herbert Crane (President, Continental 

Finance), Ford Motor C»*c*<1 i.L Corporation, Allstate. Insurance, 
and Edward Scarf1 (San Franci se.o entrepreneur), Management 
ii> currently utilizing the services o£ tin 1 investment banking 
flvim: of Dean Wittier, Newbunrger Loeb, Hornblower & Weeks- 
Hemphill, lloyes and DuPont, Glore Forgan in attempts to bbtaln 
additional capital from institutional or venture capital sources. 

In addition, management has been in contact with several REIT's 
and with several sources for European and other foreign funds. 

Finally, management is currently considering, with the help of 
Dean Witter, the advisability of attempting to obtain funds 

$ 

through a public financing (probably convertible debt) in the 
immediate future. 

(e) Aceuir.jtlon of c apital by mergers . 

Management has been considering'the possibility and advisability 

of obtaining substantial capital through the vehicle of a merger 

with a smaller but capital-rich company as well ns the possibility 

of a merger with a much larger company. Discussions have been 

had during the past several months with Shupcll Industries, Shelter 

Resources (formerly Electronics Capital Corporation), General Port- 

• land Cement, Dart Industries, Occidental Petroleum, and 1UA. Many of 
/ 

these discussions have proceeded primarily on the level of 
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t obtaining financing through a joint venture or other 

arrangement with respect to particular projects (such 
as Yocomitc). Mn •gomont does not believe that this 
possible solution is likely except on a longer term 

• » » 

basis and, in any event, except under extraordinary 

t • 

circumstances, would be one of the less desirable 

alternatives. . *; 

(f) General internal problems . Management is 

• ‘cognizant of the'fact that it is the view of a concensus 

of the Board of Directors that additional top level . 
personnel are desirable. Discussions have ensued with 
•* regard to employing executive talent for the company 
generally and with specific reference to the insurance 
agency operations, the actuarial companies and the 
construction and housing group. * Serious discussions are 
currently under way with Alan Borstein (of Boise Cascade) 
and Frank Zappala. An executive search organization has 

* been employed for the purpose of obtaining personnel 
for the insurance and actuarial operations. 

Some attention has been devoted towards the 
creation of, operations.for the construction and housing 
group in particular. One or more meetings have been held • 
with such persons as Jan Dykman of McClaughry Associates 

and Jim Duffy in Louisville with regard to FHA and other . 

•• •! ; . 

. government subsidized and/or sponsored housing. ! 1 

. ! . . • • *• t 

: There are, of course, a variety of internal 

■ i . • ••••!. ■ • f • 

* * : • 9 . ■ 
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problems which are of loss s.ignif jcanoe than i.ln*«c dis¬ 
cussed above but which nevertheless need management * jj 
attention. « 


3. Sum mary_and concl usion. Management believes 

that its program of attempting to generate short term 
cash by the disposition of real properties and/or the 
obtaining of loans or equity from the sources discussed 
above,'and the resolution of the cash flow problems 
by appropriate arrangements with regard to Yosemite, 

Long Island and Shadow Lakes is reasonable. A favorable 
resolution of Titan 1 s cash and management problems can 
be attained only if maximum management time is available 
for attending to solutions and if maximum cooperation 
from all divisional management is obtained. It is 
essential, for example, that reasonable financial 
controls and flow of .information be accomplished inane- 
diutely. It is impossible to negotiate transactions 
involving large sums of money without reasonably 
precise information in the hands of corporate management. 
It- is impossible to maintain flexibility, much loss 

i • ’ ' 

viability, if internal sources of capital arc not 

• 4 

centrally controlled. Future activities must proceed 

on the basis of mutual confidence and trust. Management 

hereby re-expresses and emphasizes its willingness to 

• • * . • * 
commit all of its time and energy to the resolution 
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• t * . 

of the problem?! and to tho realisation of what we believe 

• • • 

to be Titan f s inherent potential. 

• 1 . . * • " • 

# * • t • 

• * 

* t 

j * ! 

Respectfully submitted, 

i • • ...• • . : 

9 • 

, • 

I Edmund M. Kaufman, Chairman 

John C. Spence, President 

Benjamin Weinstein, Executive 
Vice President - Finance-Operations 

! Lester A. Kaufman, Vice President 
and Secretary 
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i. c*.v'A 

HK22} (}S)CTA}M 

CT LY004 LV21 LVZl FC PO LOUISVILLE KY 10 NFT 197U1AY IA W M 26 
HAROLD F/SGGEN 477-5106 

HAROLD FAGGEN ASSO 855 BROADWAY NYK 
PLEASE TAKE NOTICE PURSUANT TO CALL OF THE PRESIDENT THAT 
A SPECIAL MEETING OF THE BOARD OF DIRECTORS OF TITAN GROUP 
INC* WILL BE HELD ON THURSOAY MAY 1JTH 1971 AT 10 AM EOST AT 
THE OFFICE OF SOVEREIGN CONSTRUCTION CO LTD 1525 INWOOO TERR/CE 
FORT LEE NEW JERSEY FOR THE PURPOSE OF TRANSACTING SUCH BUSINESS 
AS MAY PROPERLY COME BEFORE SUCH MEETING* NO FURTHER NOTICE 
OF THIS MEETING WILL BE GIVEN 

MAURICE L MILLER JR* ASST SECTY. 

15 1971 10 AM I 525 



f LJ i i : * U 1 


231 (a>t» 


i 
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• • 

A C t H D A 

tor 

A Sl'ECIAL MKKTINC OF ^ 

Tnl tOMU) OF DIRECTORS OF 
TITAN CKOUl’, ISC. 

held on May 13. I97t at 
the offices of Sovereign 
Construction Company, Ltd. 

1323 Inwood Terrace, Fort 
Lee. New Jersey a t 10,30 a.m . 


DISCUSS ION :- 

_ . . Robert James Frenkel, Chairman of the Board of Directors chaired 
me meeting and requeued Alvin M. Kendls to act a* Secretary of the meeting 
and to record the minutes thereof. 

The folloving Directors were present, constituting a quorum. 

Robert Jemqs Frenkel 

George F. Duthle * 

Ronald Roscnfeld 
-cAamusrlrK r~Ber gmtir- 
. Benjamin M. Robinson * 

Harold Feggcn 
Alfred M. Frager 
Aron DroeE 
Jack L. Farley 
Alvin M. Kendls 
Edmund H. Kaufman 

Also present by invitation were: 


Hersl Mendelsohn 

Daniel 0. Hatcher, Jr. . 

0111a H. Windhorst 

Circulate valvar of notice for signature 
RESOLUTIONS : - 

*• Chango Daniel C. Hatchor, Jr. title - Financial V.F. - Treasurer 



_, ..Diss olv i ng tn activo Companies 

r y.‘ 

•• • . . 

.. — — —▼ r 


3. Ed Kaufsian - 

a) Dispute re fcer. 

b) Files In hie |ei.n>iB|an 
e) Oilier proMrin; 
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4. Harold Paggctn - 

• • . 

a) Convertible Debenture:, and affix I on TCI potential 
(growth and merger) 


Annual Report 1970 plua - let Quarter Earning* and Operations 

a) 15% Billion revenues 

h) Total Cost and Expense 

!• Hotels and Hotels loss 

X. Sale of Properties reduces fixed expenses 
1375,000 a quarter but will reduce lncoae 
% 130,000 per quarter based on 1970 results 

“ $345,000 * per quarter saving after sales 
consumated 


•15,500,000 ) 

) .1202,000 
•15,358,000 ) 

($186,000) 


Potential for 2nd and 3rd and 4th Quarters • 
a) Sales of property reflected to take Tax beneflta 


7. Annual Heating - 5/26/71 Louisville 
» 

a) Script by Alvin Handle 

b) Problems - who sets as "Devil's Advocate" HOW 



Ernst & Ernst fees - $265,000 . ($320,000 at regular rates) 

$175x000 still duo - 


10-Q Report figures - 5/13/71 - to Sir 



( 7 ) 
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Action on Borrowing): (or Company 

1) Citizen* fidelity - Ixniisvillc 

2) First National of Cleveland 

3) Mid Atlantic of New Jersey 
A) Chase Manhattan • New York 

5) Exchange Bank - Chicago 

6) Midland Bank - New Jersey 

7) Franklin National Bank - New York 


Stockholders Lists 


300,000 

125,000 


(1,200,000 - Blanket Mortgage 
( 190,000 - Riverside 


(330,000 

(373,000 


Deem nd 

Miscellaneous 


250,000 • Demand 

1,000,000 - Golden Triangle 

3 90 

ur 

S'SV 

57F 

**ro 


~]f \> 


Other areas for consideration • / /V 

b) Sid Farber_i_ 

. c) Scientific Ecology 


d) Allocation of Home Office Overhead 

4 

e) Conception of what TCI Is to bccona 

AMtr 

f) Uphill Mergers * potential - C./7T 

S/\H 

g) Status of negotiations for sales of properties . . 

I ■) Air Host, JFK. N.Y. sL c*JL zl ^ 


»• fitucJf 
j ’p« tj.( /2c 


c) Howard Johnson, New Brunswick . 


+‘/SO l cc Q aL * 


l<u# l <T Fa Id or, lest Pal, ScnchTr- 

r /Z ®) Crosycnor House» Hu**' Ihniur roilin'IV fi ^ / 


/5a . V/v-Vnor nour.ci, miy iianiur, Plus B t. C /V/ ' Q 

o^ 4 . A**nCrA 

- O ifcle|»lcy-Spear Oral - Coi.icn Triangle, Iiojnn, Mle-Ameritn 

t) Du Toni - Hlvprsidit • (talus 

h) Sam Bergman - insurance roi.ijMiiy liabilltioa 


1) Pension ami Slock Options 





i 


,/» • 
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law offices or • 


•» c*Mtn 

»«•***' *■«•>( 
•*•*•'» acaica Mu I WO 

Ml«» «w(| 

*»«» a. 

<•«•« ». la-aaaa'a 
Vacoa t ao'.caaAwa 
<«HI UltMMl'l 
<•••*« •. •€aicr 

c.an»i 
*•*•* i.iiihm 


Eurlce.MaLer & Bericlc 

nrTCCNTH FLOOR 

. central national rank ouiloino 

CLEVELAND, OHIO <44114 

• - 

l«ic) yn-cTeo 


£"«• *■•**., 

I*:***»».. 
****** *.#«**• 
•••»«* act,, 
****** 1 . CM* 

••a**, » 

•*"•*«* >*IM 
**** * •'>(•«• 

****** * 
******** Mirr 
•Xaaao «. eo . 

**’*°*» A Owi 

. * * *»iua 


October 13 , i .971 



TO THE DIRECTORS OF 
TITAN CROUP, me. 

Meeting Specie! 

Beptcnber U, 1971 at Port HoS Jeriey?'*' W 


AMKendis/pjt 


Very truly yours. 
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• • • . $ • 

l ■ • .3 

: MIHUTI'.li OK A SWCilAI. MCKTIHO OK 
T1IK llOAltl) OK DIMECTOlCi OF 
.. TiTAii cnour. me. 

held on September it, 1971 nt the offices - 
of Sovereign Construction Co., Ltd. 

132$ Inwood Terrace, Fort Lee, Nev Jersey 
nt 1:30 P.n. _ 


Robert Janes Frenkel, Chelrasn of the Board 
of Directors, chalrod tho meetlnc and requostod Alvin M. 
Xendls to set as Secretary of the mooting and to roeord 
tho nlnutcs thereof. All of the Dlroetors wore prusent, 
name ly t 

Robert James Frankol 
Ooorgo F. Duthlo 

_ . , „ Ronald Rosenfeld 

•'Tv Uorsl Hondolsohn 

Benjamin M. Robinson 
Harold Faggen 

. _ ' Aron Droat 

• Jack Farley 
Alvin M. Kondls 

,* ’ f , ‘ • 

Also presont by Invitation vaa Daniel 0 . Hateher, 

1 Financial Vleo-Preaidant and Treasurer of tha Company. 

The Chairman requested‘the Secretary of the 
'.'meeting to -souse a eopy of tho Hotlee of Meeting and tho 
' Affidavit of Mailing thereof to be annexed to end made a 
part of these minutes. 

Minutes of the meotlnc of July 30, 1971 had bean 
distributed prior to the couooneemont nf this meeting and 
the Board valvcd tha reading of said minutes. Mr. Faggcn 
• queried vhethcr a reference In tho minutes to a dlroctlon 
not to "expand" certain operations of Harold Faggon 
Associates, Inc. precluded new accounts. The Chairman 
.explained that the Intention, as ompheslsod at tho mooting 
of July 30th, 1971, vae to moximlso profits of Titan 
Oroup, Znc. from prosent business without additional 
capital improvements and commitments of cooh thorofor. 

This would Include the right of the Faggen companies to 
tako nev buslncso which did not dofor profits bayond the 
Initial contract period as where, for examplo, a now client 
absorbed development costs relating to tho programming of 
tha servleee to bo ren.'.srod It. 

Tho Chairman remarked that uhlla oevoral of the 
principal officcrc of tho Company vere not presently 
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J *• Ill It • •• I II' >'I •••(. 

of llio ol |iI i i’i: liil'i* ol 

Tltnn Croon. Inc. hoIU 

Ccptcmbcr XU, V/(1 , *’«C« •' 


druvlnc compensation from Die Company Itself, It woe 
appropriate to consider fixing officers* compensation for 
these positions. He noted that tho Prer. 1 dentin! Freeze 
Order might alfcct any action vith reopect to the poynent 
of eompcncution ut this time and that thoolorc, he was 
not requesting ony present action except thnt Mr. Hatcher 
obtain historical information rccurdino nnluricn and 
compensation previously paid the principal offlcora of 
tho Conpnny in ordor thnt the information vould be 
available as needed in tho future. 

The next order of buoineso was consideration of 
the oleetlon of an actlnc Vico-Prcsident-In»urnnce for 
the purpose of supervlclnc the lnnuranco aRencles operoted 
or owned by the Company, to obtaining and evaluating of 
information from these acenelos and reportlnc back to the 
Board. Thereupon, on nomination made by Mr. Duthle, 
seconded by Mr. Hoscnfeld, and vote being taken, Hertl 
Mendelsohn was unanimously elcetod to sorvo sis acting 
Vice-Prcsidcnt-Insurance of tho Company to serve until the 
first meetinu of the Board of Dlroctors following tha 
next annual meeting of the shareholders of the Company and 
until his successor is duly eloctod and qualified. 

The Board dlocusced the claim of Alfred Frager 
' for payment of $16,667.00 for sarvlees as Chairman and 
, Chief Officer of tho Company during a two month period 
in 1970. Mr. Robinson reeallod an agreement to make 
!paynent for services but it was to be based upon the 
'/salary then being paid to tho Chief Sxecutlve Officer 
’of the Company. Mr. Frager had premised his claim on 
the highest then prevailing salary as being $100,000.00 per 
year, but it was the concensus of several members of the 
Board that tho salary at the time was in the neighborhood 
of $75,000.00 per year. Mr. Hatcher was instructed to 
cheek the records and to report to the Executive Committee 
ms to the amount of the hlghost prevailing salary paid to 
the Chief Executive Officer of the Company prior to 
aervleo by Mr. Frager. 

Tha Chairman reported that the firr. of Chorenson, 
Carroll fc Holser would no loncer be rendering public 
relations oc;vices after tho end of Boptcmber. He 
described the interviews and correspondence vhlch had 
been conducted with several othor proposed Public Relation- 
firms and after a dloeusolon of the proa and cons of the 
need and desirability for the engagement of a financial 
public relatione firm, decision vas doforred to a future 
meeting. 
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www •• • •• •'!•••• • •• • ••• • «••••« 

of the Hoard of Direr lorn ol ’ . 

Tit i'll Croup, Jiip, held 

September 14, 1971 • I'ui'.c j 


The hoard received n report from Hors) Mendelsohn 
concerning n proposal to reduce lift insurance carried 
on the principal officers of tho Conpnny to $2'^0,000.00 
each and to reduce life Insurance carried on the Division 
Heads to $100,000.00 each. Mr. Mendelsohn reported that • 
he war. prcparlnc schedules and rceonnendatlons and coat 
analysis for submission to tho Executive Committee in 
vhosc hands the lloard left tho final decision. Hr. 

Mendelsohn then made reference to a problem concerning 
coverage of a Mr. Low Kraft under the Pension Plan of the 

- Insurance Divisions. It eppoors that by reason of cone 

mistake, Mr. Kraft vas not coverod when originally eligible 
and certain costs would be incurred in nov meeting tho 
obligations of covoragc. Mr. Mendelsohn was requested 
to obtain full information and to report to tho Executive 
Committee. 

The Chairman described In some detail varloua 
meetings and discussion which he had had In the past few 
weeks concerning possible uphill Merger potentials, none 
of which had any present potential of closing. He further 
reported that the Executive Committee had approved payment 
of a Z'h fee to Mr. Lawrenca Powors, an attorney in Kuw 
York City if he successfully obtains and negotiates a 
. satisfactory uphill merger for tho Company which la 
consummated. 

i 

• Brief reference was then made by the Chairman to 

.* several companies In the construction or related fields 
*' which vere seeking acquisition, but the Company la not 
presently In a position cashwlso or stock-value vise to 
soek to acquire any additional companies. 

Efforts to obtain firm proposals based on a fixed 
program of roquiremonts and services to be rendered by 
accountants for tho year 19 T 1 were doscrlbod, but no current 
recommendations were mado. The bulk of the billings of 
Ernst & Ernst for tho year 1970 have been resolvod excoyt 
the item of "personnel search cervices". A further report 
will be made when the several national accounting firms 
being cottetcd hnve made their proposal and the Exoeutlve 
Committor la prepared to nake a recommendation. 

The Chairman brought the hoard up to date with 
respect to the Ycsemlte project. Including the absence of 
any current prospects for the sole of tho project and the 
action which hns been requested of the County of Madora 
for a modification of the agreement- with respect to the 
stages of construction of improvement. All work hns basically 
been stopped pending action by Mndcra County which had been 
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HilluLc;. ol n lire line. 

Of Hu: llunrd of Directors wl 
Tltnu Croup. Inr, held 

September Is, 1*171 • • Huge h 


postponed for tuo weeks to September TOth end the Chnlrm.-in 
Indicated hin Intention that he mid Trwln Munson*,teln would 
he present. He reported iurthor that the Company «nu seeking 
a load from Honk of California of oorac $700,000.00 to be 
collateralised by the Shacta and Yosomite "paper" and the 
proceeds of which loan, If obtained, vould be used In 
furtherance of the Yoscmltc project. The Company is scheduled 
to hcer from the bank by September 17th. 

J The Chalrnun call id upon Mr. Hatcher for a report 

•• to the progress on the application for a loan fron Chase 
Manhattan Bank consolidating loans presently held from 
several lendinc Institutions. Mr. Hatcher reported that 
an approval had come out of committee und he had boon 
advised that a commitment letter vould follov upjn confirma¬ 
tion fron the Cltlscns Bank of Louisville, Kentucky, cs to 
Its participation In the loan. Zt vns emphasised that the 
loan vould basically consolidate certain debt and provide 
little cash. It vould, however, relievo part of tho current 
position of liabilities on the balance ohoct. The loan vould 
be secured by mortgages on tho conpany's real eotate and 
by collateral esslcnments of mortgages owned by the 
company as veil as similar rocrlvsblos. One of the 
provisions of the loan vould be that 90$ of any cash proceeds', 
of salos of collateral vould be required to be applied egalns? 
the loan. Mr. Hatcher expressed his optimism that a 
commitment vould be obtainable In the lmmodlato future. 

% 

•, "he estimated csrnlngs of the construction division 

for the third quarter of the ycor wore then reviewed. Mr. 
Mendelsohn reported on the earnings position of tho 
Insurance agencies and Mr. faggon provided an analysis of 
•n 6 month statenont and a break-dovn separately statins 
operating results for that period for the data, processing 
and acturlal divisions. 

The Chalitan stressed the need.for a uniform 
reporting oyetem to be adopted by tho ageneleo constituting 
tho Insurance Division In order that comparisons of operating 
data could be made bosed upon comparable reports. 

The Chairman reported that the negative net quick * 
assets position of the Company had destroyed Its bondnblllty 
and he emphasised the Importance of re-establlohinc a line 
of bondablllty In order to maintain voluno In tha construction 
division, particularly In Sovereign Construction Co., and In 
Multiplex, where substantial business requires the furnishing 
of large performance bonds. 

Ronald ’'oscnfeld reported on tha ointss of 
disposition of ccrtuiu real estate and properties owned by 
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MlniiIf-i of n Jnl 

of tlif Hoard nf MJrvctoru ol 

Titan Croup. Inc. lurid 

September 1>i, 1971 . page i> 


the Comjmny. Among other things, he reported thnt the 
proponed venture with Connect1 rut Mutual Life Innurnnce 
Company for the ownership nnd opcrntlon of the Crouvenor 
House Hotel lullovJng a mortgngc loan from thnt insurance 
company no longer seemed vorknlila nnd thnt he would, at 
this tluc) seek n possible sole of the Company’ll Interest 
nnd would report buck nny developments to the Executive 
Committee. He also announced that a eontrnct of solo had 
been signed for the sale of the Coldvn Triangle Hotel on 
terms .approved by the Executive Committee, being a gross 
cole price of $1,700,000.00 over the cxistUng balance of the 
first mortgage, from which sale price tho buyer was 
to receive n credit for a previous deposit lio hnd made on 
•n earlier proposed purchase of tho property. A commission 
of approximately 52 of the total price would bo required 
to be paid to the real estate brokor. f 

Mr. Farley reported on the Orchard Crass Hills 
project to be entered Into by the Jack L. Farley 
Construction Co. with various Louisville Intercuts for 
Improvement of a large tract of vacant land in the 
Louisville area as a development for residential, 
commercial and other uses. He stated that the full report 
of the proposed venturu had been given to the Executive 
'Committee which had approved the same. 

Mr. Kcndlo, as Counsel, repertod on certain pending 
matters, among them the "Carlyle" arbitration which had 
been pending, for several years before the American 
Arbitration Association. He reviewed the recommendation 
of Mr. Robinson, whose offleo bad initiated the arbitration 
proceedings, thot they be dropped due to the difficulty 
In obtaining the necessary witnesses and records and she 
remoteness of any possibility of a rccovory. The Doord 
authorised the dropping of the arbitration proceedings. 

The next order of business was consideration of 
the current status of the dleputo betvoen tho Company and 
Alliance Brokerage Agency as to tho validity of the latter 'e 
executive bonus compenoatlon plan for 1970. The offer by 
Leonard Friedman for disposition of tho dispute by vny of 
the waiver of his bonus and possible compromise of bonuses 
to tvo other key agents was described and dlocussod. It 
appeared that the original accrual for executive bonuses 
was approximately $>>8,000.00 of which $29,000.00 hod been 
previously paid on account, leaving c balance In dispute of 
almost $19,000.00. Following the discussion, the Boar' 1 
by majority vote authorised Mr. Duthic to attempt to 
settle the dispute by the payment of npproxlmotcly 
$11, Ii>i0.00 in full settlement of all open executive bonus 
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Minutei> of >i m)ivc}h) M'M.'LJnr. 
ol the llouril ol l)li<!i:tnri> ol 
TJtini (iroup. Inc. held 

September l.*t, 197J * rngu 6 


claimn for the year 1970. Hr. llosunfnld voted ngnlnr-t the 
Motion and Mr. Vrankol abstained iron voting on the motion; 
•11 other Directors voted in iovor. 

The Chnlrcun reviewed hlr» lnveotigntjon with 
reopcct to the position oi Iroll ft Manelln in the Yotscui to 
transaction as well as the claim by that firn for unpaid 
local cervices represented in port by a promissory note 
of this company held by it. The Chairman posed a aeries 
of possible novoa and requested consideration by the ilourd 
on osch. A discussion followed after which, pursuant to 
separate motions and oeparatc votes, i.t vac dooldcdt 

It the Company la aued by Iroll & Munolda 

tho Company will defend. 

If rued by Iroll ft Manelln, the Company will 

defend and countcrouc. 

The Company will not initiate action against 

Ire11 ft Mane11a. 

The vote with respect to each of tho forecolnc waa 
unanimous except ac to tho vote with roapect to initiating 
action acainat Ire 11 ft Honella, vhcro the Chairman re~ordod 
his vote in favor of initiating such action, all other 
Directors voting in the negative. Hr. Kendlt was requested 
to notify Edmund Kaufman of the firm of Xrcll ft Kane11a 
of the intention of the Conpnny not to honor its claim 
for additional attorneys fees. He waa also requested to 
suggest that the Chairman nlcht be willing to sit down with 
Mr. Kaufman to consider the possibility of settlement out 
of tho elaime of tha low firm. 

In the course of the discussion relating to the 
Xrell ft Manella matter, a question was ralced concerning 
the possible obligation of the Directors to inltloto action. 
Mr. Robinson requested Hr. Kendls to comment as Counsel 
for the Company. Mr. Kondls stated that he did not beliove 
It to be the obligation of tho Directors to net unless there 
were reasonable grounds for the initiation of litigation 
•nd a reasonable prc^pact of a successful conclusltn to 
the litigation. He o:<pmr.ed his opinion that in view of 
•11 of the Information presently available relating to the 
services rendered by Ircll ft Manella, it would he in the 
best interests of the Company if some settlement vero 
achieve,!. 

M 

Hr. Kendls reported to the Board that certain pending 
litigation against the Corapan> by Joseph Boncpurth, u former 
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*4*Jil>II <.l •!II,., I||t. i,. 

mcjiU'iiIh'i' j •( t 


Vni’i' 



cm 


c irsa sr&s-z 1 

rcmuirtlnc hiijf 

Company :.ho«art propone „ contribution 4? t,,at **»«• 

nccotiati U ri- It lone n t and nCt .orl.^ tS Zu! • ' °°. l ° ° ,,y 

^S*=W ■ 

»r«.. ajs^awLa: J?as52.r„“ssr£ss‘ to 

.. Chnimnn then described hln 

s^srj*»r»s;rs & fr 

|' x *c«tivc*coMnittco rrt£^ss 1 2 M " M -- 

&Sf35a?2^ 

prepared by Mr. Sidney SiXvcrman. 86 nobin-oa 

.... *f r * >°Mn*OB vigorously protested anolnat ±hm 

•oleiy yor the purpose If ««!"„» to cau^Mm 4 t defc " dont * 

r^iuv. *.>585.2 ;:n* I; ; ; ;Hi£“■ 

«■*««*•* i». «£*?•" 
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M1nuti-t; oT ii J ill l!<ivlJll|’, 

of the hoard of bJrectors of 
Titan Croup. Inc. held 

September la, . PiU'C U 


his an u defendant. 

Upon the conclusion of remarks by Mr. Poblnr.on, 

Mr. Vnr.rsn also mule u utateuent In response mul denied the 
truth ol the allocations of the complaint. Doth Messrs. 
yncr.cn and Koblnson conmrnted with respect to the nnsota 
of the yocf.cn companies et the time of their acquisition, 
oe well as their onrnlngc ond the relationship thereof 
to the valuation placed upon them In flxlnf. tho amount of 
dobonturcc to be issued for their acquisition. 



Several of the Directors lndlcatod that thuy would 
have to leave the meeting In order to koep other 
engagements or to get to the airport In time to catch their 
scheduled planes. The Chairman then declared the meeting 
duly adjourned at 0:20 p.m. 


'Alvin M. Kendle, Secretary of tho 
Meeting 


ATTE8T: 

‘i_.____ 

Robert Jamas Frankel, Chairman 




I 
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u 


TITAN GROUP, INC. 


HOOtST JAt/it PKANKCl 




CMUHUAN or <•« l.ui'0 
CHitr ticcuiwr on-wt 


laptcmbur 15, 1**71 


Titan Croup, Inc. 

222 Exacutlve Park 
leuisvllle, Kentucky 40207 

Attention: Hr. Ccorge p. Duthle 


Multiplex, Inc. 

2121 S, Creen Road 
Clovcland, Ohio 44121. 

Attention: Mr. Ronald Roscnfeld 


la! Harold Faggon Esq. 
Our File RJF *185-55 


Ceotlenen: 


?" *! di,cu,,ion haW “ the »o^rd of Directors Meeting of September 

14, 1971, It is cry understanding that you will swot with Hossr's Harold Faggon and 
~-■ *?& f ® r L the Purpose of Structuring a cancellation of the 
55,500,000.00 convertible debenture as a means of resolving tin outstanding dispute 
. .between TCI present management end Mr. Harold Faggon. 

'll C w* rl ? uo ‘ ,,r,tood eh »t •«/ »“ch action on your part must be reviewed 

by the Executive Conalttec and the Board of Directors and that thare is no authority 
to conclude on agreement until formal action of theta Boards. 

I?“ *J»«her advlaed. In •c'^jnee with tho determination of the Executive Com¬ 

mittee, that unleae imcdlate resolution of these problems Is affected and a position 

dfbe°t^« I *rh rCCChC f pri0r t0 th0 du0 dat0 of th0 " cxe lnt ««t payment on tho 
^* v ® r<,ec f v,d *dvicc fron counsel, In writing, (hot a formal 
proceeding could bo lnatliuted c 3 alnat Mr. Harold Faggon, ct. alT 

-•While, as Chief Executive Officer, I am particularly anxious to avoid litigating this 
-alters-* 1 * 4 ™ fU,al 01 ,Ur ° ,d r *M rn to negotiate a compromise tv.y leave us no 

'.Tour prompt advice aa to the action taken In tills matter will be required. 

- / / 

Sincerely yours, 

TITAN CROUP’,' INC. - 

/ 

By: Robert Jatci Frankol 

Phulrsian of tho Foard and 
Chief Executive Officer 

cc: Alvin M. Kcndls, Benjamin M. Robinson, ll.rold Kaggcn’, Daniel C. Hatcher 


13J5 u.v.ooo it ut.tr.c.,i oat l»i.::t w jj n;a y tiwi Vtt ?jc» 
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TO ALL MEMIiF.KS.OF BOARD OK DIRECTORS OF TITAN: 


* «uvioc« cne mcinuc.ro ot the Board at our mcetlnr 
yesterday that I would send to each member copies of the two 

k 1 f°! d C ° th * Board for thci * Information. Th. 
are enclosed herewith apd ara: (1) copy of my letter to Robert 

^971; (2) copy of my latter to Robort 
Frankel dated April 8, 1971, with memo attached. 

"Inutas of thia Board meeting will of course 
cont ain my reference to the Information given to your Fjcecutivc 
Committee recently by Simon Shelb, Esq., that he, and only he 

iK r ”MMin?Id°Tt/ a88C C tn ,^ ls ne Sotlatlons with Ed Kaufman’ 
'*?' M x office assisted Kaufman under Kaufnu 
direction, In formalising the transaction in New York. 


* r *-*^^ r ** to m *^ e coch Inquiries as you 


desire to ascertain the facta 


Benjamin M. Robinson 


September 15, 1971. 
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Ml * 

* AM«MI 


law or 

13urltc. Hal >c % r Sc Dcricflc 

PlfTCKWTH fiOOR 


« ItM •* 

I ««■*•*••# 


a 

I »MI 
A ftlHM 


It A At NATIONAL NANA NUILOIN4 
CLCVCLAND.OHIO 44114 
fatal trt-aroo 


»M«* • m*m+n 

« lAktf* 
«MMt •> MM><« 
a*Mi 4 •*««•••«• 
•••It# 4 C»M 
•MIX •• 4IMI* 

k IlMikM 
I tilllMHHv* 
MHM« 4 *•**•!••*• 

aa**«»» • iksut 

|M«l«n • nvfiMM 
M*»***m a iiHtila 
M«*M» 4 
^•M 4 KMIMi 


October SO, 1971 


DIRECTORS OF TITAIl cnoOR, IRC. t 


Oentlencn: 

As a result of comments by Messrs. Robinson and 
Faggen vlth respect to the Minutes of the Spoclal Meeting of 
the Board of Dlrectoro of Titan Group, Inc., held September l*ith, 
1971, I have revised said minutes In the respects hereinafter 
described and request that you cubstltuto the enclosed revised 
pages 7 and 8 for the clnllarly numbered pages In tho copy 
of tho minutes previously sent to you. 

Tbs changer, node nro ns follow: 

1. The first lino of the lent paragraph on 
paga 7 of the mlnutcn vhic! formerly road 
"Mr. Robinson vigorously protested agnlnnt 
tho *«*" has been revised to rend "Mr. 

.Robinson vigorously denied the ***" 


S. The second sentence of the first full parngrnph 
on page 8 which formerly commenced "noth Mesuro. 
• Faggcn and Robinson < jmnentcd with rcr.peet 
to *.#*•• ha» been revised to comncnce "Mr. 
Robinson commented with respect to •**", 


yory truly yours, 




AMKcndis/pjt 
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o 


9 


Minutes of n ftpeclul Meeting 
of the Sonrd of Directors ol 
Titan Group. Inc. held 

September Is, 1<I71 Pago 7 


officer of the Company, was to bo called for trial In the 
near future. He stated that Counsel handling the ease 
for the Conpa.iy had Informed hln of a proposed settlement 
offer of $32,^GO.OO of vhlch one-half or $16,230.00 would 
he contributed by the Conpany and the remaining half by a 
co-dcfcndnnt. Aftor discussion, It was agreed that tho 
Company should propose n contribution of $5,000.00 to any 
negotiated settlement and authorised the Chairmen to lnrrenou 
the contribution by the Coiapuny as he might teem advisable 
In his discretion, in order to dJaposc of the action by 
settlement. 

The Chairman referred to tho Dargr.'n fc )«fkow 
Insurance Agency and a brief discussion lol.Vmod concerning 
the adequacy of standardised accounting records und 
reporting, the aging oi some $900,000.00 of account* receivable 
and the possible termination of employment of Jerry Bergman. 

Tho Chairmen then described hie efforts to convince 
Mr. Psggen to restructure his Interest In tie Company. Its 
commented on tho effect of the debentures ot ponolblo merger, 
bonding capacity and profit position. 11c elated that.ns s 
result of Mr. Paggcn'c refusal to consider such restructuring, 
the Executive Committee had cautod nn investigation to bo mode 
to determine whethor or not thers vns some bisis for setting 
aside tho transection in which the debenture: had been issued. 
Tbs records of the transaction contained in the Company's hone 
offlco were delivered to Sidney Silverman, an attorney in tho 
City of liev York, vho hod been engaged us lnlopandcnt Counsol 
and vho wrote to the Chulrnon expressing on opinion that based 
upon his examination of ouch records, the Company had a 
meritorious claim against Musoru. Knggcn A Robinnon. The 
Chairman then read a proposed conplrilnt ugni.nt Messrs. Paggcn 
fc Robinson prepured by Mr. Sidney Silverman. 

> 

Mr. Robinson vigorously denied the statements of 
the complolnt and the threat of litigation, tlainlng that ho 
was being Joined us a proposed defendant solely for the purpuno 
of oocklng to reuse him to put. pressure on Mi. Koggcn to accept 
some rectrurturlng of his debentures. Mr. Ri’ilnson rend cortaln 
correspondence vhlch he had written to Mr. l*rnnkel describing 
his version of the facts of the negotiations und the valuation 
of tho Feggen companies at the time they vcr« acquired by the 
Company. A substantial area of dieputo centered around whethor 
negotiations leading to the acquisition and ibo determination 
of the price to be paid therefor had been conducted by 
Mr. Robinson or his office, or by Kdr.und Knuiman or his 
office. Mr. Robinson threatened action ngalaot tho Directors 
if the complaint were filed Joining hln no a defendant; 

, Upon the conclusion of remarks by Kr. Robinson, 


1 





*' • A A 


465a 

EXHIBIT P, ANNEXED TO REPLY AFFIDAVIT OF HAROLD FAGGEN 


Mlnutcc of n Spcdnl Meeting 
of t'no Hoard of Directors of 
Titan Croup. Inc. held 
Soptcubcr lfc, 1971 


Pace 0 ' 


?riJ 0 S 5 0 r h “ 1 !? 1 Bad !/ ,tnt0 - #n * In rcopon.c and denied the 

.TK^s KirLS,.r^“H: Ms it ™ 

SSSm? EST:.**" !2r“ 


Lvln M. Kornlic # Uccrotur/ol 
the Hocting 


ATTEST: 


Robert jTnee Prankal, Cho 
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And- 


• 

/•» 


/ _ 

i •' 



December 2, 1968 


HAROLD FAGGEN hereby promises to pay 
on January 2, 1969, to ACTUARIAL TABULATING CORP. 
at 853 Broadv/ay, Nov; York, New York, the sura of 
Forty-Two Thousand Four Hundred Dollars ($62,400), 
with interest at the rate of 67, per annum. This 
note is non-negjtiable. 
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December 2, 1968 

TITAN GROUP, INC. hereby promises to pay on 
ar.uary 2, 1969, to HAROLD FAGGEN, at 11 Fifth Avenue, 
cw York, New York, the sum of Foity-Two Thousand Four 
undred Dollars ($42,400), with interest at the rate 
f 67. per annum. This note is non-negotiable. 


TITAN GROUP, INC. 


/ - 




EXHIBIT R, ANNEXED TO REPLY AFFIDAVIT OF HAROLD FAGGEN 


Final Contract 


.f-nan's Flr«r Draft Of Contract 


t-M. The rhCOTM SUAHKIOLDERS hereby Jointly and 

ly represent and warrant the following <‘h« truth and 

, -,f each of which shall constitute a condition proee- 

T'TAil'a obligations heieundor)i 

t.l financial Statem ents. Attached hen:tO and 

hereof are tho following exhibits! 

i balance Shcot and aupportigg 
achcdulca of each of the 
rACGKN COni'AHI ES as at the 
end of the last fiscal year 
of each. 

- Income Statement, together 
With supporting schedules, of 
each of* the FAGGEN COMPANIES 
for their last fiscal years. 

Exhibit -f - balance Sheet and •'JPP°^ tln T 
ichrdulci of cwh of Wio 
fACCCN COMPANIES as at 
September JO, 1H*. 

- Income Statement, togother 
with supporting schedules, or 
each of the FACCtN COMPANIES 
for tt>o periods ended 
September JO, 1940. 

», *f.* and *f* (i) are in accordance 

and records of the.fAGCEN COMTANIKS 

to the contrary), (11). ff*rth 

nclal condition and results of 

vant dates thereof and for the 

all prepared in accordance with 

iting principles, (Hi) contain and 

|ustmonts for a fair presentation of 

i and financial condition for tho 

financial statements, and (iv) with 

.n-.ra rt impan I ES • contracts and commit' 


1 Financi al Statements. Attached hereto and 
hereof arc the following exhibits: 

/ • 

- Tax returns including income statement , 
balance sheet and supporting schedules 
of the Company for each of its last f*y«_ 
~Xf) cosplcte fiscal years. 


Exhibit m C 


Exhibit B 


Exhibit *0' 


Exhibit C 


Exhibit T 


thereon 
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T F-ICLn F,”p- / :r ° F Ti ' : >'H0 ARE EMPLOYED 

"T t ’"' 1GLG f«03: ASSOCIATES IKC. these PROFE'MOi ALA -P 

COE,!;,,* TO PR0V13E ALL « “ S ' 
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‘Ci 



CONSULTING FIRM AND ALL ACTUARIAL SERVICES UEM PERFORMED UNDER 
THE DIRcCTIONXF TL’O KStTIERS CF THE AMERICA - : AC/DEMY OF ACTUARIES, 
UHO HILL NO'./, IN /COITION TO THESE DUTIES, EE RESPONSIBLE FOR 
THE MANAGEMENT OF THE COMPANY. THE OTHER PROFESSIONAL SERVICES 
OF THE COMPANY UILL DE CGNTINUEO t.'ITH EC ; UAL VIGOR. AS YOU uNCY 
m HAROLD FAGGEN IS NOT AN ACTUARY SO THAT YCUR ACTUARIAL 
SEP.VICES UILL NOT DE IMPAIRED IN FilS ABSENCE. THIS CHANCE MILL 
QCLY AFFECT THE INTERNAL MANAGEMENT CF HAROLD FAGGEN ASSOCIATES 
BiC Ai<D I FEEL UILL IMPROVE THE ACTUARIAL SERVICES YOU UILL . 
fCCEIVE IX THE FUTURE. • 

TIT/;: GROUP, INC. * 

. BY: RuDERT JAMES NtAXKEL . . • * - . 


•f 1101 «***•» 




•f 

j ; 






■ pru' . f j~ 








let ! 


SIIAiRMAi: of THE HO ATI) AMO 
cm E« - n;<Lcu rivE urnccn 
tlNNNlOp euT) 

V-- • 




. . 4 4. •— W 
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APPENDIX B, ANNEXED TO REPLY AFFIDAVIT 
OF HAROLD FAGGEN. 

APPENDIX 

The purpose of this Appendix is two-fold: 

I. To further illustrate how it would, have been 
impossible for anyone looking at the handwritten state¬ 
ments which I*showed Kaufman on September 6, 1968, and 
Exhibit A of the handwritten statement which I gave to 
Titan after our meeting on October 2, 1968, to have 
thought that the last column of Exhibit A was prepared 
on the same basis as the earlier statement. 

II. To explain each adjustment of both statements 
in detail: 

I 

The two statements are so clearly different on 
their faces that I am merely reproducing them and tell¬ 
ing them to speak for themselves. I can add nothing to 
the statements which are already set forth in my affid¬ 
avit. The handwritten statements of figures are attach 
ed hereto in their original form. I have reproduced 
both sides of the two pages which Kaufman and I dis¬ 
cussed on September 6, 1968, and the single exhibit 
which I prepared after our meeting on October 2, 1968. 
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II 

The balance of this appendix will be devoted to 
an explanation of the adjustments made to net income 
as shown on income tax returns when I prepared the 
earlier statement for discussions with Diebold (Kauf¬ 
man Ex. 4) and those I made when I prepared the later 
statement after the October 2, 1968 meeting with Kauf¬ 
man and Frank. (Kaufman Ex. 5A) 

A. With reaped to Harold Faggen Associates„ Ino. 

The net income per the federal income tax return 
for the fiscal year ended June 30, 1968, was $288,494 
and that was the starting figure for both statements. 
An adjustment of $58,108 for pension overfunding was 
made for both statements. (Pension contribution am¬ 
ounting to $58,108 was actually made and was properly 
tax deductible, despite the fact that such contrib¬ 
ution was in excess of actuarial requirements and, 
therefor, would not have been made by either Diebold 
or Titan). An adjustment of $25,700 for Harold Fag- 
gen's salary was made for both statements. ( I had 
been paid a salary of $75,700 during the fiscal year, 
but I had agreed with both Diebold and Titan that my 
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salary would have been only $50,000 a year if either 
company had operated the business). An adjustment of 
$14,820 for state and city income taxes was made on 
both statements since both compilations were to be 
pre-tax. The points of difference were as follows - 

(a) On the statement for Diebold, there was an 
adjustment for prepaid salaries of $22,950 to Rose 
Dogan and $13,162 to George Stewart. There was no 
similar adjustment on the Titan statement because no 
adjustment for prepaid and accrued expenses was con¬ 
templated » 

(b) On the Diebold statement, there was an 
adjustment deducting investment income of $31,905 
because that deal contemplated payment for the market 
value of the investment portfolio and certain other 
assets separately. Since the Titan deal did not con¬ 
template any such separate payment, no similar ad¬ 
justment was made on that statement. 

(c) On the statement prepared for Titan, there 
was an adjustment of $5,900 in Rose Dogan's salary 
because the Titan deal contemplated a reduction in 
her salary from $45,900 a year to $40,000. This was 
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later made a condition of the contract with Titan. 

The Diebold deal did not contemplate such limitation 
on her salary. 

(d) On the statement prepared for Titan, there 
was an adjustment of $37,574 for vaii '-■* expenses 
which had been paid by Harold Faggen Associates, Inc. 
as a privately held company, but which would not have 
been paid by Titan under tae deal we were discussing. 
These various expenses included apartment rent, boat 

t 

expenses, excessive expenditures for travel, enter - 
tainment, automobiles, etc. On the statement pre¬ 
pared for the Diebold deal, there was no similar 
adjustment directly related to Harold Faggen Assoc¬ 
iates, Inc., but there was an overall adjustment for 
expense items that will not recur. This will be dis 
cussed later in this Appendix. 
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RECAP WITH RESPECT TO HAROLD FAGGEN ASSOCIATES, INC . 


Per Statement Pre- Per Statement Pre¬ 
pared for Diebold pared for Titan 


Net Income per Federal 


Income Tax Return 

$288,494 

$288,494 

Adjustments: 



Pension overfunding 

58,108 

58,108 

Harold Faggen salary 

25,700 

25,700 

State and City Income 

Taxes 

14,820 

14,820 

Prepaid Salary - 
Rose Dogan 

22,950 

• 

Prepaid Salary - 

George Stewart . 

13,162 


Investment income 
(deduct) 

(31,905) 

4 

Rose Dogan salary 


5,900 

Various Expenses 


37,574 

Totals 

$391,329 

$430,596 


B. With Reape< to Aotuarial Tabulating Corp. 

The net income per the federal income tax returns 
for the fiscal year ended March 31, 1968 was $40,045 
and that was the starting figure for both statements. 
An adjustment of $6,348 for pension contribution was 
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made for both statements since this pension fund was 
to be discontinued under both deals. An adjustment 
of $12,000 eliminating Harold Faggen's salary was 
made for both statements. An adjustment of $3,814 
for state and city income taxes was made on both 
Statements. The points of difference were as follows 

(a) On the statement prepared for Titan, there 
was an adjustment of $3,600 eliminating Rose Dogan's 
salary since her total salary was limited to $40,000 
a year already provided for above'in the adjustments 
relating to Harold Faggen Associates, Inc. The Die- 
bold deal did not contemplate such limitation on her 
salary. 

(b) On the Diebold statement, there was an 
adjustment deducting investment income of $10,756 
for the reasons already set forth above. No similar 
adjustment was made on‘the Titan statement for rea¬ 
sons also set forth above. 


V 
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RECAP WITH RESPECT TO ACTUARIAL TABULATING CORP. 

Per Statement Pre- Per Statement Pre¬ 
pared for Diebold • pared for Titan 

Net Income per Federal 


Income Tax Return 

$40,045 


$40,045 

Adjustments: 

• 



Pension fund elimination 

6,348 


6,348 

Harold Faggen salary 

12,000 


12,000 

State and City income 
taxes 

3,814 


3,814 

Rose Dogan salary 



3,600 

Investment income 
(deduct) 

(10,756) 



Totals 

$51,451 


$65,806 


C. With Reepeot to Employee Fund Services t Corp, 
This corporation had a fiscal year ending on Sept¬ 
ember 30, so that the statement prepared for Diebold 
during July and August, 1968, was based on the figures 
for the fiscal year ended 9/30/67 and Kaufman's Exhibit 
4 clearly so states. Since the statement prepared for 
Titan came much later, we had fairly reliable estimates 
of the figures for the fiscal year ended 9/30/68 and 
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Exhibit A to Kaufman'8 Exhibit SA does cle.trly state 
that the figures in the last column are applicable to 
the fiscal year ended September 30/ 1968. Under these 
conditions/ it is not possible to make any meaningful 
comparisons but each figure was arrived at as follows: 


For the DoeboId statement - 

Net income for the fiscal year ended Sept. 30/ 

1967/ per income tax return $21/597 

Adjustment adding back state and city income 

taxes for reasons already set forth 2/755 

Adjustment deducting investment income for 

reasons already discussed (deduct) (2/652 ) 


Total as adjusted 


$ 21/700 


For the Titan Statement - 

Net income for the fiscal year ended Sept. 30/ 

1968/ per estimated work sheet $26/661 

Adjustment eliminating fee paid to Rose Dogan 
since her total remuneration was to be 
limited to the $40/000 per year to be 
paid by Harold Faggen Associates/ Inc. 900 

Adjustment adding back estimated state and 
city income taxes for reasons already 
set forth 1,543 


Total as adjusted 
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Since the figures used in the Titan statement were 
based on estimates because the statement was prepared a 
few days after the end of the fisc^ year on September 
30, 1968, it may be of interest to note that the total 
as adjusted on the basis of the actual income tax re¬ 
turns would have been $29,481 instead of >29,104 which 
♦ 

appears in Exhibit A to Kaufman's Exhibit 5A. 

D. With Reepeot to Fund S t E Corp. 

The net income per the federal income tax return 
for the fiscal year ended June 30, 1968, was $10,476 
and that was the figure which I intended to use as the 
starting figure for both statements. Due to a copying 
error, however, I used $10,416 in the Diebold statement. 
The statement prepared for Titan was based on the cor¬ 
rect figure of $10,476. There was no adjustment to 
this starting figure for the Titan statement but there 
was an adjustment of $3,500 on the Diebold statement 
for "Special Work in Process". This adjustment was 
required because the Diebold deal contemplated cap¬ 
italizing certain programming costs whereas the Titan 
deal did not. 
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RECAP WITH RESPECT TO FUND S i E CORP. 

Per Statement Pre— Per Statement Pre~ 
pared for Diebold pared for Titan 


Net Income per federal 
income tax return 

Adjustment for "Special 
Work in Process" 


Totals 


$10,416 


3,500 

$13,916 


$10,476 


$10,476 


Note that there was no adjustment for state and city income 
taxes because this was a new corporation and no state or city 
income tax had been paid. 

E. With Respect to Harold Faggen Personal Servioee. 
During 1968, I was assured of $35,280 in fees for 

accounting services rendered for certain clients. I had 
always kept such fees as additional personal compensat¬ 
ion. Under the deal contemplated by Diebold as well as 
the deal contemplated by Titan, all such income would 
have been income to the acquiring corporation. 

F. With Reepect to "Special Work in Progress - 

$25,000". 

This adjustment appears only on the Diebold state¬ 
ment. In that deal, this item was to be capitalized 
because it represented a great deal of work which had 
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been done in connection with lawsuits in which the 
potential fees were very high. No such adjustment was 
made in preparing the Titan statement because, as I 
have already stated above, there were to be no adjust¬ 
ments for prepaid or accrued expenses. 

G. With Reaped to "Expense Items that Will Not 
Reour - $32,800". 

In discussing the adjustments with respect to 
Harold Faggen Associates, Inc., item A, above, there 
was an explanation in paragraph (d) of an adjustment 
of $37,574 made in connection with the preparation of 
the statement for Titan. This adjustment was for apart 
ment rent, boat expenses, excessive expenditures for 
travel, entertainment, automobiles, etc., which would 
not have been incurred if Harbld Faggen Associates, Inc 
had been owned by Titan. There was no similar adjust¬ 
ment to the income figures of Harold Faggen Associates, 
Inc. for the Diebold statement. However, there was 
an overall adjustment of $32,800 for similar expenses 
which would not have been incurred if Diebold had 
owned the Faggen Companies during the preceeding year. 
The amount was approximately $5,000 less in the case 
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» 

of Diebold because they indicated that their control of 
expenses would have been less rigid than the controls 
which Titan would have exercised. 


FINAL RECAP 



Per Statement Pre¬ 
pared for Diebold 

Per Statement Pre 
pared for Titan 

Totals from Recap 
with respect to 
Harold Faggen 
Associates, Inc. 

$391,329 

$430,596 

Totals from Recap 
with respect to 
Actuarial Tabu¬ 
lating Corp. 

51,451 

65,806 

Totals with respect 
to Employee Fund 
Services 

For Fiscal yexr 
ended 9/30/6? 

For Fiscal year 
ended 9/30/68 

• 

21,700 

• 

29,104 

Totals from Recap 
with respect to 

Fund S & E Corp. 

13,916 

10,476 

With respect to 
Harold Faggen 
Personal Services 

35,280 

35,280 

With respect to 
"Special Work in 
Process" 

25,000 


With respect to 
Expense items that 
will not recur 

32,800 


Grand Totals 

$571,476 

$571,262 
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Hence, in summary, therefore, it is perfectly pos¬ 
sible to explain precisely how both of these exhibits 
were prepared, why they are by no means contradictory 
and why they are both precisely accurate. The plain¬ 
tiff's affidavits suggest some chicanery in the two 
exhibits because they arrive at almost the same total 
when, in fact, they know quite well that the one, 
Kaufman Exhibit 4, was prepared for a different trans¬ 
action which was based on certain assumptions which 
Mr. Kaufman rejected and the other, Kaufman Exhibit 
5A, was prepared to coincide precisely with the agree¬ 
ment that I was making with Titan and to show what 
would have happened in the years 1964 to 1968 had the 
conditions which I was negotiating with Kaufman been 
in effect during those prior years. 
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REPLY AFFIDAVIT OF EDMUND M. KAUFMAN IN SUPPORT 
OF PLAINTIFF'S MOTION. 

UNITED STATES DISTRICT COURT, 

SOUTHERN DISTRICT OF NEW YORK. 

State of California 
County of Los Angeles * - 

Edmund M. Kaufman , being duly sworn* deposes and 

says: 

1. I have read the Faggen and McIntyre affidavits 
and exhibits and I make the following response. 

2. After being silent in his original motion pap- 
ers on the fact that he negotiated with me and gave me 
a set of detailed adjustments that added up to $571,000 
in earnings for 1968, Faggen now admits that he had two 
decisive negotiating conferences with me on September 6 
and October 2, 1968, and that he supplied these figures. 
He tries to make the figures he gave me (Ex. 3, Kaufman 
affidavit) something remote by calling them the "Diebold 
Statement," because he gave the same adjusted earnings 
figures to another potential buyer, Diebold Corp. But 
they were not remote - they were the total earnings of 
$571,000 that I relied on, and the pro-forma adjustments 
that made up such total. His use of the pro-forma 
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presentation with another potential buyer confirms that 
this approach was Faggen's basic selling tool in market** 
ing his company. As to the amount being payable in corp' 
orate currency, not $5.5 million in cash, Faggen wanted 
stock from Diebold and stock from Titan, and as I stated 
I renegotiated his demands for. a tax-free deal into sub¬ 
ordinated convertible notes. The ten times multiple 
based on the restated earnings in excess of $550,000 
(with no separate payment for net worth) was always 
intended to be paid in corporate currency. 

3. Now Faggen says I disagreed with such adjust¬ 
ments, (par. 36, Faggen affidavit) so he made up another 
earnings statement also showing $571,000, and gave it to 
Titan's board, and impliedly to me, and in this second 
statement (Ex. 5A, Kaufman affidavit), Faggen used dif¬ 
ferent adjustments to reach the same total earnings. 

This statement is at best misleading; because Faggen 
never gave me the second presentation and until very 
recently I had never seen it. I was in California and 
I am informed that Faggen delivered it in New York only 
to Tony Frank (Titan's President) for presentation to 
the board, just before the board meeting in New York 
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on October 9, 1968 approving the deal that I had made 
with Faggen on October 2 (when I was in New York), 
based on the earlier $571,000 statement. I do not 
recall having seen this new presentation of earnings, 
expanded to show the four years of earnings in the 
$500,000 range, which were described to me orally 
when-I made the deal with Faggen. I was informed 
in writing by Tony Frank that Faggen was preparing 
a letter "to present to the Board meeting on Wednes¬ 
day" (Ex. 5C, Kaufman affidavit) and later that this 
presentation showed the $571,000 income for 1968 and 
dependable income near $500,000 for 1967 and 1966. 

But Faggen never gave me his revised presentation and 
never discussed it with me, and as Faggen recently 
stated to his friend. Chairman Robinson, he didn't 
explain* to anyone else the new adjustments that 
yielded the same total he previously had given to 
me because "no one ever asked him to explain these 
differentials." (Ex. I, Frank affidavit). 

4. The second set of adjustments, now revealed 
in detail for the first time in Faggen's affidavit 
and Appendix B are entirely new to me. Apart from 
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the legal effect of Faggen's silence when he changed 
the ground rules between the first and second present¬ 
ations , there are at least three misleading statements 
in the recent explanation of the total earnings for 
four years used to induce board approvals 

Investment income of $45,000 in 1968 was excluded 
from the $571,000 in adjusted earnings shown to me 
(Ex.4), but was then included in the $571,000 in adjust¬ 
ed earnings given to Titan's board, says Faggen (p. 20, 
Faggen affidavit and Appendix B). Moreover, investment 
income in that amount or higher was somehow added into 
each prior year to beef up their total earnings. 

5. I state categorically: We were not buying 
Faggen's investment expertise. I did not intend Titan 
to, and would not suggest that it pay 20 times after¬ 
tax earnings (ten times pre-tax) for stock market 
speculation. I was interested only in his operating 
earnings. Thus the second set of figures adding up 
to $571,000 had an element that Faggen and I had al¬ 
ready agreed upon as not being part of .perating earn¬ 
ings, and not subject to the multiple being paid. 
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6. Faggen's own demand to me of ten times pre-tax 
earnings was "excluding investment income" (Ex. 3, Kauf¬ 
man affidavit, my conference notes). is he saying now 
we volunteered to pay more than he demanded? His own 

adjustments given to me at our two negotiating sessions 

< 

expressly excluded investment income (Ex. 4, Kaufman 
affidavit); as shown, they were deducted from the earn¬ 
ings of each corporation in computing the adjusted 
$571,000 for 1968. To further show that investment 
income in Faggen's companies was irrelevant to us, I 
am informed that on February 12, 1969 (right after the 
closing in December, 1968), Faggen's board of directors, 
including Faggen himself, distributed all his securit¬ 
ies of Titan for rapid liquidation, showing Titan's 
complete disinterest in his future stock market exper¬ 
tise. How then did these excluded earnings from stock 
market activities, in which Titan had no interest, 
then creep back into Faggen's calcuations? Was my 
refusal to pay for net worth as an independent factor 
to be negated by paying for the same item through the 
mechanism of a multiple of investment earnings? 
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7. They came back by concealment. To my knowledge 
Faggen gave only total earnings figures to the board and 
in his computations he now says he threw investment in¬ 
come back xn and reached the same total. There was no 
discussion with me, no negotiation and no permission to 
him to do this. Not even Faggen says there was, and 

as negotiator and representative of certain principal 
shareholders of Titan at the time, I know I did not 
agree to such inclusion. As shown in President Frank's 
note to me on some slight changes (Ex. 5C, Kaufman 
affidavit) all substantive changes in the deal I made 
with Faggen would normally have been disclosed to me. 
Faggen's new witness McIntyre (who was shortly there¬ 
after replaced as Titan's chief financial officer) 
concedes he was not a party to any of the business 
negotiations (par. 10, McIntyre affidavit). This 
concealed increment to earnings in nearly 10% for 
1968 alone, and had even greater exaggerating effect 
on total earnings shown for the three prior years. 

8. Moreover, McIntyre's erroneous memory aside, 
the board records shown to me (Ex. 5B, Kaufman affi¬ 
davit) state that the pro-forma earnings statements 
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"excluded investment income," confirming the belief at 
the time within the board itself. I believe this not¬ 
ation on a definitive corporate record initialed by 
Chairman Robinson and showing delivery to President 
Frank was made on October 9, 1968 when the board met, 
and President Frank has expressly confirmed that he 
understood that the income for which we were paying 
ten times pre-tax earnings excluded investment in¬ 
come. It seems strange to me that Faggen confesses to 
this change of ground rules in his earnings totals five 
months after this case started, and that he was silent 
on them in his original moving papers. 

9. The second misleading statement in Faggen's 
recent explanation is in the figure of "Various ex¬ 
penses $37,574," added into the selling memorandum 
for 1968. How can a mere guess as to future savings 
on expense accounts, "travel, entertainment, auto¬ 
mobiles, etc." (p. 2, Faggen Appendix B) add up to a 
figure of precise as $37,574? And how could the same 
guess on the same items add up to $32,800 on the ad¬ 
justments Faggen gave me (Ex. 4, Kaufman affidavit)? 

The $37,574 seems to me to be an entry to make the 
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numbers now come out right - $571,000 in total earnings 
The recent explanation for the difference refined down 
to $5,006 (p. 6, Faggen Appendix B) is that Diebold 
"indicated that their controls would be less rigid 
than the controls which Titan could have exercised." 

We never even discussed such details at our two net- 
otiations! Mr. Faggen's explanations are a "balanc¬ 
ing act" in every sense of the phrase. 

10. The third misleading statement concerns the 
continuing concealment of any of the adjustments that 
went into the earnings figures for the three years 
before 1968. Faggen is noticeably silent on these, 
and the reason is obvious. If we take the $45,000 in 
investment income quietly thrown back into his figures, 
and $64,000 for alleged overpayments into the pension 
fund in 1968, there are $110,000 in increased earnings - 
i.e., $1,100,000 in notes paid Faggen - in these two 
items alone. But the pension fund had a continuing 
average cost of around $40,000 (See p. 13, Hatcher 
affidavit), so Faggen could not just add in the same 
$64,000 "over-payment" for 1968 in each of the three 
years. He is still silent on what he did with these 
figures over the whole period shown to the board. 
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11. A similar example is the add-on for salary 
savings. Faggen and Dogan, I am informed, did not earn 
as high a salary in 1965 through 1967 as they did in 
1968. Did Faggen merely use the same upward adjustment 
to recognize future savings for all four past years? 

I am told Rose Dogan earned $49,500 in 1968, but only 
$41,900 in 1967, $36,900 in 1966 and $31,500 in 1965; 
Harold Faggen's salary was $87,700 in 1968, but $77,700 
in 1967, $67,700 in 1966 and $64,300 in 1965. Did he 
add back into earnings anticipated future savings on 
salaries that he and his.wife never received in the 

• 

first place? 

12. To me the ultimate issue is whether I had 

a right to rely on the truthfulness of a highly trained 
accountant-lawyer and whether Titan's board had the 
right to rely on his word, particularly with Chairman 
Robinson's vouching for him. Was it not his duty to 
disclose any questionable detail of the adjustments 
underlying his presentation of total earning power? 

I think the questions answer themselves. The differ¬ 
ences on the face of the statement of $571,000 he 
gave me and the selling memorandum he gave the board 
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appear to be insubstantial; with his shuffling income 
between four closely-held corporations/ the only thing 
that mattered was the bottom line - the total earnings 
presented. Mr. Faggen prepared a selling technique, of 
adjusting his earnings upward to multiply them and max¬ 
imize his sale price; he used it on Diebold, he used it 
on me, and then without disclosing a change in methods 
of computation, he used it on Frank and Titan's board, 
all with the same attractive and false, picture of more 
than $550,000 in dependable earning power. 

13. In order to complete the picture, I would 
like to refer to other comments made by Mr. Faggen in 
his affidavit and certain impressions and innuendo 
therein conveyed which should help give color to the 
situation as then existed and as now alleged. 

14. Mr. Faggen states that experienced counsel 
never made the pro-forma, statement a matter of contract 
(p. 2, par. 4, Faggen ‘affidavit). Even a cursory exam¬ 
ination of the financial representation and warranty 
which I included in my first draft of the basic agree¬ 
ment, as compared to that inser -d after negotiated 
between counsel and agreed to by Mr. Robinson's office. 
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suggests differences which, at this late date, are dif¬ 
ficult to explain. My draft indicated that financial 
statements for relevant periods would be represented. 
Counsel, without my participation and discussion, some¬ 
how converted this into a representation of income tax 
returns. I am an experienced attorney and am well aware 
of what a "pro-forma statement" is intended to represent. 
Although it is not a statement covering historical facts 
as they were then properly accounted for, it nonetheless 
was intended, and was received by me, as an expression 
of reality through translating statements prepared for 
a particular purpose (to minimize tax liability) into 
a meaningful statement of what the company's operations 
would amount to under generally-accepted accounting 
principles, applied on a consistent basis. I do not 
believe that Mr. Faggen would allow the presentation 
of such a pro-forma statement to Titan's board of dir¬ 
ectors without understanding that approval by such 
board would in fact be based upon such pro-forma state¬ 
ment. 

15. Mr. Faggen further suggests that Titan dir¬ 
ected that the earnings of the Faggen companies be used 
to finance an expansion into a data processing business 
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which was not "previously conducted" by the Faggen 
companies (p. 4, par. 11, Faggen affidavit). It is 
my recollection that the Faggen companies were already 
embarked upon rendering data processing services to 
their clients. Further, based upon the pro-forma 
statement and oral comments made by Mr. Faggen, I was 
then of the bel'ief that the represented earnings in 
excess of $550,000 were a solid indication of what 
was to be anticipated subject only to minor expenses 
and costs incurred in connection with expansion of 
the data processing activities. I believe that such 
expansion had already been largely committed to by 
Mr. Faggen and was carried on in a manner and fashion 
not fully disclosed to me or to any of the officers 
or directors of Titan. 

16. Throughout his affidavit, Mr. Faggen suggests 
that he was open in permitting the free flow of infor¬ 
mation about the Faggen companies and operations to 
Titan's executives. For a period in excess of one 
year commencing shortly after the Faggen transaction 
closed, I was Chairman of the Board of Titan and am 
personally aware of the extraordinary amount of 
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difficulty I had in obtaining any significant infor¬ 
mation about what was going on in the Faggen operations. 
Mr. Faggen repeatedly refused to meet with my repre¬ 
sentatives, repeatedly refused to cooperate and even to 
discuss hisjffaetailed activities and future commitments. 

(Sworn to by Edmund M. Kaufman, October 23, 1972.) 
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REPLY AFFIDAVIT OF ANTHONY M. FRANK IN SUPPORT OF 
PLAINTIFF'S MOTION. 

UNITED STATES DISTRICT COURT, 

SOUTHERN DISTRICT OF NEW YORK. ’ 

State of New York, 

County of New York, ss: 

Anthony M. Frank, being duly sworn, deposes and 

sayss 

1. I have reviewed the affidavit of my former 
employee, Richard K. McIntyre, submitted by Harold 
Faggen, whose affidavit I have also reviewed, and wish 
to set the record straight on a few crucial facts, as 
follows: 

2. The selling memorandum presented to the Board 
of Directors of Titan, to which was annexed to pro 
forma statement of earnings for the four years preced¬ 
ing the acquisition, absolutely excluded investment 
income. I knew that Faggen had accumulated some securi¬ 
ties in his companies, and I knew that these securities 
were traded, resulting in extraordinary income in divi¬ 
dends, interest and capital gains and losses, and was 
informed both by Mr. Kaufman, who negotiated with Faggen 
and by Faggen himself that all earnings calculations. 
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upon which the price of the transaction was based, 
absolutely excluded investment income. This non-oper- 
ational income was extraordinary, and Titan had no 
interest in buying Mr. Faggen's stock market exper¬ 
tise at a price of 20 times after-tax earnings there¬ 
from (ten times pre-tax). 

I further knew at the time of these negotia¬ 
tions that Faggen had supplied a set of adjustments 
to Kaufman of pro forma earning power of $571,000 in 
1968 and that in his discussion with Kaufman, Faggen 
had excluded investment income from the pricing negotia¬ 
tions. I note that such exclusion was previously 
contained in Kaufman's notes of the conference, these 
notes are now confirmed by Faggen as being accurate, 
and the pro forma adjustments presented to Kaufman in 
his two negotiating sessions with Faggen, had specific 
negative adjustments in order to exclude investment 
income from the 1968 result of each corporation (see 
Exs. 3 and 4 of Kaufman Aff.). 

4. After Kaufman told me he made at deal with 
Faggen at approximately ten times Faggen's adjusted 
1968 earnings, I had several discussions with Faggen 
between October 2, 1969 and our Board meeting on 
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October 9, 1969 to review and approve the transaction. 

I asked Faggen to make up a presentation to the Board, 
with the earnings figures he presented to Kaufman 
expanded on a four-year basis, to demonstrate to the' 

Board the regularity and dependability of earning 
power which Faggen had represented to Kaufman and to 
me. Mr. Faggen prepared the selling memorandum, which 
showed $571,000 in earnings in 1968, pursuant to this 
request. 

5. When I received this memorandum from Mr. Faggen, 
(I do not recall whether it was typed up in the offices 
of Ben Robinson or in Titan’s offices), I then discussed 
the earnings memorandum with Mr. Faggen. I definitely 
recall that investment income was excluded from the pre¬ 
sentation. Such exclusion was written on the memorandum 
itself by me when I reviewed it. I asked Faggen if 
the memo excluded investment income, he told me it did 
and I wrote this on the memorandum; it is ny handwriting! 
Our Company would never pay 20 times after-tax earnings 
for earnings on liquid assets not used by Faggen in his 
business. After all, we intended to liquidate these 
securities, and Faggen was so informed. McIntyre's 
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recollection of the memorandum not mentioning the ex¬ 
clusion of investment income is incorrect, because I 
discussed the point with Faggen and wrote it into the 
memo in October, 1968. I relied upon such memo as 
stating pro forma earnings only of an operational 
nature. Faggen*s latest statement that in his calcu¬ 
lations for the memorandum presented to me, he threw 
investment income back into the computations, is just 
not true. It is a complete surprise, and Faggen has 
changed his recollection of the components of the 
$571,000 in 1968 earnings represented to Titan. 

6. After the Board approved this deal on October 
9, 1969, I asked McIntyre to check over Faggen's accounts 
and he made a limited examination. As McIntyre states, 
he did not participate in any of the discussions between 
Kaufman and Faggen, between Faggen and me or between 
Kaufman and me, wherein the economic substance of the 
deal was made. Mr. McIntyre's recollection of going over 
these detailed adjustments with me does not jibe with 
my recollection. 

7. McIntyre concedes "I was not aware of every 
detail of some of the adjustments- for savings on 
"travel, entertainment and various other expenses," 
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and he was equally unaware of the details on Faggen's 
other adjustments, as I was unaware. Faggen presented 
his four-year earnings figures as careful accounting 
presentations, presumably on a consistent basis in 
accordance with generally accepted accounting princi¬ 
ples. According to Hatcher's audit, I now see that many 
of the adjustments are invalid, and that Faggen is 
unable or unwilling to provide the exact nature of the 
adjustments for each of the three years preceding 
1968. 

8. Mr. McIntyre's affidavit is vague on the pre¬ 
cise adjustments for each of the four years, because 
neither of us were aware at the time what those exact 
adjustments were. Both of us trusted the total earn¬ 
ings figures presented to us by Mr. Faggen, the $571,000 
figure for 1968 was the same one presented to Mr. Kauf¬ 
man, our negotiator, and I discussed this figure with 
Kaufman, and neither Mclntyjre nor I had any reason to 
believe that Faggen had changed his methods of calcu- 
lation between the pro forma presentation made to 
Kaufman and the pro forma presentation made to me and 
our Board. 

9. On the cut in Rose Do g an 1 s salary, I repeat my 
prior statement that Faggen informed me of this minutes 











507a 


REPLY AFFIDAVIT of ANTHONY M. FRANK 

after the deal was closed, at the closing i„ Ben 
Robinson's office. I left the schedules to the law¬ 
yers, and did not know what her prior salary had been. 
Thrs merely demonstrates further to me that Faggen 
alone knew the details of the adjustment, he had used 
to build the earning power for four years which he 
presented to us, and that he played upon our lack 

Of knowledge of the precise details * 

aecaiis, and of our Chair¬ 
man Robinson's trim*- 

trust in him, to provide total exag- 

gerated earnings figures. 

10 . After the acquisition, there was no indica- 
tron of any misleading statements by Faggen, and no 
reason to audit his books for the four years preceding 
the acquisition. „y recollection is that the only 
checking that was done by our accounting staff was 

for the period from September 30, 19C8 forward, and 

while I was at Titan no one ever • 

ever made inquiry into the 

four years preceding the acquisition. 

(Sworn to by Anthony M. Frank, October 20, 19 72 .) 
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REPLY AFFIDAVIT OF DANIEL G. HATCHER IN SUPPORT OF 

PLAINTIFF'S MOTION. 

UNITED STATES DISTRICT COURT, 

Southern district of new York. 

State of New York, 

County of New York, ss: 

DANIEL G. Hatcher, being duly sworn, deposes and 

says: 

1. As chief Financial Officer of Titan, and maker 
of an earlier affidavit herein, I have reviewed the 
recent affidavit of Richard K. McIntyre, who was 
Treasurer in 1968 and 1969, at the time the Faggen 
Companies were acquired. 

2. Upon a close reading of Mr. McIntyre's 
a ^fidavit, it is evident that neither he nor Faggen 
is contending that an audit of the books of the 
Faggen Companies was made for any period prior to 
September 30, 1968, and that, as stated in my prior 
affidavit, Titian only began to audit these books 
forward from September 30, 1968. 

3. To reverify such fact, I asked my staff to 
make a search of old Titan files, all of the work 
papers of Mr. McIntyre and his subordinates (who 
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ultimately did the work back in late 1968), to make 
certain that no audit was done for any time frame 
before September 30, 1968. My review of such records, 
which were voluminous, included work papers and notes 
of the supervising accountant. Assistant Treasurer 
Russo, and other subordinate accountants at the time, 
and all such papers indicate that there was no audit 
of the Faggen Companies for the years, 1968, 1967, 1966 
or 1965 at the time of the acquisition, and all audit 
work went forward from September 30, 1968 through 
December 31, 1968. 

4. On reviewing Mr. McIntyre's file in our poses- 
sion, which he did not have before him when he made his 
most recent affidavit, I found the.following documents 
which contradict his statement in par. 14(a) of his affi 
davit that investment income was included in Faggen's 
four year presentation to Titan. 

In Mr. McIntyre's own files, I found handwritten 
notes, stapled together, showing certain figures on the 
Faggen Companies, to which was stapled the pro-forma in¬ 
come presentation by Faggen for four years, which is the 
subject matter of this action, with the penned notation 
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"(Without Invest Income)." I further found in McIntyre's 
November, 1968 work papers a copy of the earlier set of 
adjustments given to negotiator Kaufman, (Ex. 4, Kaufman 
Aff.) also showing $571,000 in adjusted 1968 earnings. 

Finally, I found another copy of the four-year pro- 
forma presentation of income from Faggen in Assistant 
Treasurer Russo's November, 1968 file of work papers, 
and that copy also showed the same phrase as Mr. 
McIntyre's showed in pen,"(Without Invest Income)." 

All of these documents are annexed as Exhibits 1 p. 

3 shows "(Without Invest Income)," 2 and 3, and their 
clear exclusion of investment income is directly con¬ 
trary to Mr. McIntyre's statements. The other argu¬ 
mentative statements by Mr. McIntyre in "par. 14 of his 
affidavit as to "erroneous assumptions" are equally lack¬ 
ing in substance, as shown below and in the Kaufman, 

Frank and Russo replies herein. 

5. The work papers of Titan's accountants at the 
time indicate that there were inquiries with Mr. Faggen 
as to certain receivables, verification of other balance 
sheet items, inquiry into his bookkeeping system and 
other general matters in order to establish beginning 
entries for the September 30 to December 31, 1968 








* 
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stub period. There is no indication in these files of 
any attempt to examine or verify Faggen's claimed 
adjustments which increased his pre-tax earnings to 
$571,000 on the pro forma statement which were pre¬ 
viously presented tS Titan's negotiators. 

6. There are no notations from Mr. McIntyre or 
any of the other accountants indicating verification of 
Faggen's proposed adjustments. These files appear to 
be most complete, and would presumably indicate if 
Faggen gave any written material in support of his pro¬ 
posed adjustments. I note from the McIntyre affidavit 
that Mr. McIntyre does not claim to have received any 
written explanation of the adjustments (except that 
given to Kaufman, which is in McIntyre's files), and 
does not claim to have received any oral,explanations 
of adjustments other than for the year 1968. Mr. 
McIntyre is absolutely silent on knowledge of any 
adjustments for the three prior years. As stated, 
we found no evidence of any explanation given of the 
adjustments in the files. 

To show how much in the dark McIntyre is, not 
having his files when he signed his affidavit, he 
says that $175,000 in treasury notes went to Titan at 
the closing (par 14(e), McIntyre Aff.). a memo that 

. 

•' 

- 

j 

I 


✓ 
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went to McIntyre April 29, 1969 is annexed as Ex. 4, 
saying "All securities of all four corporations were 
transferred to Titan with the exception of the U. S. 
Treasury Notes." 

7. I note that McIntyre and Faggen do not con- 
trovert the statements of President Anthony Frank that 
Faggen would not permit a review of his books by the 
Peat, Marwick & Mitchell firm because they were com¬ 
petitors in the actuarial service field. A note 

in McIntyre's files confirms Faggen's refusal, saying 
"audit—PM [Peat, Marwick]—No!" (Ex. 5 attached). The 
records indicate that Peat, Marwick was willing to 
accept Faggen's figures for the last three months of 
1968 solely because it was a short period of time, 
and any potential problems in their certifying the 
work of Faggen's personnel were assumed not to be 
material. 

8. I note a reference in Mr. McIntyre's affidavit 
to a vacation pay accrual which appeared on the balance 
sheet of the Faggen Companies just before closing at 
about $59,000, wherein Faggen agreed to waive some 
$36,000 in accrued vacation pay. This $59,000 item 
was turned up in our audit of the Faggen Companies and 
while disclosed to Titan just prior to closing as a 
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balance sheet item, was not shown as a charge against 
income for the four years preceding the acquisition, 
and was not included on either the income tax returns 
of the Faggen Companies or on the two sets of upward 
income adjustments which Faggen provided to Titan's 
negotiating executives. 

9. While Mr. McIntyre and Mr. Faggen seem to 
deal with an alleged refusal by Faggen's personnel to 
let us see their books and records for the period prior 
to September 30, 1968, the facts have not been correctly 
stated. These records wore in Mr. Faggen's and his 
employees' possession prior to 1972, and so far as is 
known, no one in Titan asked to see them for the four 
earlier years, presumably because no one was suspi¬ 
cious of fraudulent inducement in the transaction. 

When we were instructed to make an audit for the period 
prior to September 30, 1968 and requested to see this 
material of Faggen and Joseph Warren (his accountant) 
early in 1972, Faggen refused to make the books and 
records available. 

(Sworn to by Daniel G. Hatcher, October 25, 1972.) 
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(EXHIBIT A) 

Net Income - Pre-Tax 
Adjusted’ to basis which will 
prevail after acquisition^ 





Fiscal Years Ending In 

• 

• 



1965 

1966 

1967 

1968 

Harold Faggen 

Associates, Inc.(June 30) 

$253,357 

$367,087 

i 

$332,192 

$430,596 

Actuarial Tabulating 

Corp. (March 31) 

59,878 

60,976 

59,201 

65,806 

Employee Fund Services 

Corp. (Sept. 30) 

32,767 

27,891 

25,252 

\ 

29,104 

Fund S & E Corp. • 


• 

1 • 

10,476 

(June 30) 




• 

Harold Faggen, 

Personal (Dec. 31) 

34,800 

34,800 

35,240 

35,28C 

Totals 

$380,802 

$490,754 

$451,885 

$571,26: 
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EXHIBIT 3/ ANNEXED TO REPLY AFFIDAVIT OF DANIEL B. HATCHER. 
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Associates, Inc.(June 30)*. ; $253,357 •' $367,087 .$332,192 $430,596 

Actuarial Tabulating '•* -. L , 'V • • '• \l 

Corp. (March 31) . 59,878 . 60,976 . ,59,201 . " 65.806 

Employee Fund Services *v ; ‘.* V 

Corp. (Sept. .30) . .32,767 27,891 • * ! 25,252 29,104 
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Fund S & E Corp. . • .... ; • 

«(June 30) ‘_ ‘ _*7*\ ’ V -*A * 10.476 
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Personal (Dec. .31) >• _• • 'Ji •;*, 34,800 * • 34,800 *:!• 35.,240 ' / 35,280 
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717AM GROSS’, IEQ. 

020 FIFTH AVENUE, NCW YORK, N.V. 10C17 □TELEPHONE 1313 MO V3332 



*1 w . 


TO. 

rioMi 


1 ' L 

J. SPENCE, I. K. MC IN TYRE -- cel J. Lovlna, A. 


daw April 29, 1969 
Mitchell, K. Hampton, H. Ro»< 


J. V. RUSSO 


Hi have prop*rod oo of February 12, 1969 tho opproprloto Journal oncrloa to ac-• 
coopItch tho following: 1) Liquidate Employee fund fatvtea Corp. and Actuarial 
Tab Corp.; 2) transfar cha aacurltlaa hold by thaaa two corporations to TGI; and 
3) tranafor to TCI by dividend tha aacurltlaa hold by Harold Faggaa Aaaoclataa, 

. Inc. and Fund 6 A I Corporation. 

All aacurltlaa of all four corporatlona vara transferred to Titan with tha ax cap- 
s tlon of tha U. 8. Traaaury notes. In all caaoa, cha market value of Clio aacurltlaa 
as of September 30, 196^ was upad to record tlio securities on Titan's books since. 

In effect, this was Titan's true cost basis. Tha securities are In the possession 
_ of Titan and RKM Is having than put In tha naaa of Titan. Tha cut-off data (TOI 
vs. Faggaa Corps.) as to tha pick-up of dividend Income on tha above Is February 12th 
With respect to Interest Income, for tha sake of simplicity, any Interest accrued 
. at tha data of transfar of bonds to Titan will, whan collected, be recorded aa 
lncooe on tha Faggan books. V 

It should be noted that tha tax basts of cha marketable securities In tha hands of 
Titan will be different from cha book basis. (Alex Mitchell will cooputa cha tax 
, basis.) Tha Federal lncooe c »r. accrual set-up by consolidation entry at the year-end 
on tha beats of tha difference between tha September 30th market valuaa of tha 
aacurltlaa and tha cost basis thereof to Faggan has bean Incorporated Into tha Jour¬ 
nal entries recorded by TCI In picking up cha securities. However, cha accrual 
will have to be revised upon coeducation of cha tax baala of tha aacurltlaa to TGI. 


Attached Is a achadula of cha securities transferred. As noted above, tha value 
on TCI'a books represents Cha September 30th market value. 

Value on Cost to 

TGI'a Books Fagsan Co's 


Harold Faggan Aaaoclates 
Employee Fund Service Corporation 
Actuarial Tabulating Corporation 
Fund S A E Corporation 

Total 


6 744,676.73< 

70,631.32' 
(2196,689.16 
6.962.30 a 

♦ 1,019,179.71 


>362,002.91 

66,366.00 

136,657.04 i 

_SJIP;21 

771,996.68 



'/? / /• • - 
i *7 • 


* * 
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0P ^ B. H ATCHEr . 


Richard k. Mcintyre 
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AFFIDAVIT OF J. VINCENT RUSSO IN SUPPORT 
OF PLAINTIFF'S MOTION. 

UNITED STATES DISTRICT COURT, 

SOUTHERN DISTRICT OF NEW YORK. 

State of New York, 

County of New York, ss: 

J. Vincent Russo, being duly sworn, deposes and 

says: 

1. During the period in which the subject matter 
of this lawsuit occurred, I was Assistant Treasurer and 
Controller of Titan Group, Inc. I am presently employed 
as Corporate Controller of Sky Chefs, Inc. in New York 
City. 

2. A review of the books of the Faggen Companies 
was made under my supervision as of December 31, 1968, 
and also as of September 30, 1968 on behalf of Titan. 

My immediate superior was the Treasurer, Richard K. 
McIntyre, at the time, to whom I reported. I do not 

t 

recall having made any audit or review for a period 
prior to such dates. • 

3. I was informed in or about October, 1968 that 
Titan was going to acquire the Faggen Companies. I 
had no contact with the business negotiations on the 
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pricing of the transaction. Essentially, I was informed 
that a deal had been made. It was my responsibility to 
handle the accounting. With respect to establishment 
of the pricing or any earnings figures furnished by 
Faggen, I have the vague recollection that I was in¬ 
formed that this was Ben Robinson's deal, and therefore 
I need not look into pricing or the figures supplied by 
Faggen. 

4. It is ray recollection that I did not undertake 
any audit of the books and records of the Faggen Com¬ 
panies for the period prior to September 30, 1968, and 
that my activity was limited to inquiries made of Mr. 
Faggen in order to establish the opening entries for 
September 30, 1968 and the December 31, 1968 balance 
sheets. 

5. I recall that Harold Faggen refused to permit 
Peat, Marwich, Mitchell & Co., a public accounting firm, 
to audit his books and records, because he stated that 
they were competitors in the actuarial service field. 

6. Through May, 1969 (when I left Titan), I did 
not ask Harold Faggen to make available to us his books 
and records for the four years preceding the acquisi¬ 
tion. With respect to my functions for periods after 
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the acquisition, my recollection is that Mr. Faggen 
was less than entirely cooperative and obtaining re¬ 
quired information from him was occasionally quite 
difficult. 

7. I have been requested by counsel for Titan 

% 

to submit this affidavit, and Titan has agreed to com¬ 
pensate me at the rate of $200.00 per day for time 
spent in this matter. Because of work pressure in my 
present position, I have not had the time to re lew 
the Titan files which were made available to me and 
the statements made herein are to the best of my 
recollection, knowledge and belief. 

(Sworn to by J. Vincent Russo, October 25, 1972.) 
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STATEMENT UNDER RULE 9(g) GENERAL RULES. 

UNITED STATES DISTRICT COURT, 

Southern district of new York. 

Plaintiff contends that there is no genuine issue 
to be tried as to the following material facts, in 
support of the plaintiff's cross-motion for summary 
judgment, and in opposition to defendant's motion for 
summary judgment. 

1. Plaintiff entered into agreements to purchase 
all of the outstanding shares of stock in defendant's 
companies, in exchange for subordinated notes con-> 
vertible into shares of plaintiff's stock, based upon 

two written reprsentations: (a) a written represents- 

% 

tion that defendant's aggregate earnings for 1968 were 
$571,000 (pre-tax), as adjusted by several items which, 
on a pro forma basis, could be deemed valid increments 
to pretax incpme, and (b) a written representation that 
defendant's pretax earnings for 1968 were $571,000, and 
pre-tax earnings for the year 1967 were $452,000; for 
1966, $491,000, and for 1965, $381,000, based upon pro 
forma adjustments which constituted valid increments 
to pre-tax income during such four-year period,and the 
precise nature of such adjustments for the entire 
four years was not disclosed to the plaintiff. 
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2. The on tire economics, i. e., price structure, 
of the. transaction was based on the foregoing repre¬ 
sentations of regular and dependable earning power 

in excess of $550,000 pre-tax, which were then multiplied 
by a multiple of ten times, to result in $5,500,000 
principal amount of subordinated convertible notes. 

3. Plaintiff made no claim or demand to the effect 
that the foregoing written representations of earning 
power, as adjusted, were false and misleading until 
1972, and did not conduct an audit of the Faggen Com¬ 
panies for the four years preceding acquisition as 

of December 2, 1968, having audited such companies 
only for the period after September 30, 1968. 

4. The tax returns for the Faggen Companies, 
which were the only statements of income supplied to 
plaintiff for the four years prior to the acquisition, 
showed maximum earnings of $365,000 pre-tax (for 
1968) and were far below the adjusted pre-tax income 
upon which the ten times multiple resulting in. 

$5,500,000 in face value of corporate securities which 
plaintiff was induced to pay for acquisition of the 
stock of the Faggen Companies. 
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5. The "statement of net income - pre-tax 
adjustment to basis which would prevail after acquisi¬ 
tion" of the Faggen Companies, which is the' iour- 
year representation of pro forma earning power upon 
which plaintiff sues, was a precise pro forma represen¬ 
tation of actual earning power for the four-year period 
contained therein, and purported to state valid and 
continuing adjustments to the reported taxable income 
which constituted genuine and continuing increments 
to the income otherwise shown for such four-year 
period, and such pro forma representation was not only 
a representation of past performance, but a represen¬ 
tation of what could be reasonably expected from future 
performance of the Faggen Companies, giving effect 
to said presumably valid adjustments, i. e., continuing 
earnings in excess of $550,000 annually, after giving 
effect to said adjustments. 

6. Plaintiff has used approximately $2,000,000 in 
liquid net worth and proceeds from the sale of assets 
and earnings from the sale of the companies since 1968 
for proper corporate purposes of plaintiff, i„ the manage¬ 
ment of the assets of the Faggen Companies as wholly- 
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owned subsidiaries. Defendant has received approxi¬ 
mately $1,100,000 in cash salaries, interest payments 
and other cash benefits to defendant and his wife 
since 1969, and has transferred $2.5 million principal 
amount of plaintiff's subordinated convertible notes 
to other persons, who are claiming to be holders in 
due course. Defendant, together with his wife, is 
currently drawing $113,000 in income from consulting 
fees and salaries from the Faggen Companies, together 
with automobiles, credit cards and other substantial 
employee benefits. Plaintiff, having paid $1,100,000 in 
cash to date to defendant and his wife, continuing 
to pay $113,000 annually in fees and salaries to them 
is exposed to claims of $2.5 million on the notes 
given to defendant, and plaintiff is, therefore, more 
than $1,600,000 behind on its transactions with 
defendant, with continuing substantial out-of-pocket 
expenses, after giving due regard to fair value of all 
assets received by plaintiff from these transactions. 

7. Plaintiff does not deny paragraph 1 of 
defendant's statement under Rule 9(g), paragraph 2, 
or paragraph 3 (The income statements being limited 


l 
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solely to tax returns), but plaintiff denies paragraphs 
4, 5 and 6 of defendant's statement, and refers to 
plaintiff's statement of such material facts as herein¬ 
above set forth. 
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ENDORSEMENT DENYING MOTION FOR SUMMARY JUDGMENT AND 
INJUNCTION DATED JANUARY 12, 1973 BY SYLVESTER 
J. RYAN, U.S.D.J. 

TITAN GROUP, INC. V. HAROLD FAGGEN. 

Endorsement 
72 Civ. 1797 

This motion for summary judgment is denied. After 
extensive oral 'argument, I have concluded that there 
are issues which must be decided at trial. I also have 
concluded that this case should be tried as soon as 
possible and thus, in accordance with the memorandum 
of December 20, 1972 from Judge Levet to Chief Judge 
Edelstein, I assign this case for trial to Judge Levet. 

So ordered. 

Dated: January 12, 1973. 


SYLVESTER J. RYAN 

United States District Judge 
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MEMORANDUM OF JUDGE RICHARD H. LEVET. 

Memorandum ' 

UNITED STATES DISTRICT COURT. 

Dates 12/20/72 

To: Chief Judge David N. Edelstein 

From: Judge Richard H. Levet 

Subject: 

Dear Chief Judge: 

I would like to have assigned to me 25 civil 
jury cases now substantially ready for trial. 

I assume that this can be done expeditiously 


since I am asking for one case from each of the Active 
Judges exclusive of the Chief Judge. 
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MEMORANDUM FROM SYLVESTER J. RYAN, U.S.D.J. 

UNITED STATES DISTRICT COURT, 

SOUTHERN DISTRICT OF NEW YORK. 

Date: Jan. 12, 1973. 

To: Judge Levet. 

From: Sylvester J. Ryan 

Subject: Titan Group, Inc. v. Harold Faggen. 

72 Civ. 1797. 

In accordance with your memorandum of December 20, 
1972, I am sending you the above entitled action, which 
should be tried as soon as possible. I am attaching a 
copy of my endorsement of this date incorporating this 
reassignment. 

S. J • R • 

cc Chief Judge Edelstein. 
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DATED JANUARY 29, 1973 °** A PRELIMINA ^ INJUNCTION 

UNITED STATES DISTRICT COURT, 

SOUTHERN DISTRICT OF NEW York. 

Upon the annexed affidavit of Harold Fa gge „, sworn 
to January 27, 1973 , and upon all of the proceeding 
heretofore had herein, let the plaintiff show cause 
before the undersigned in Boon 2203 of the u s 
Courthouse, Foley Sguare, New VorK, y„ on January 

30, 1973, at 9=00 A. M., why defendant's motion f or 

an order pursuant to Rule 65 FRCP directing that, 

pendente Ute , plaintiff jay current interest install- 

-nts on promissory notes should not he reheard,-and 

upon such rehearing, why the Court should not enter 

an order directing the payment of such interest pay- 

ments and for such other relief . 

relief as may be just and 

proper. 

Service of a copy of this order with the affidavit 
upon which*it is made shall be deemed sufficient if 
served upon the attorneys for the plaintiff on or be- 
fore January 29, 1973 at 1:00 P. M . 

Dated: New York, N. Y. 

January 29, 1973 


?/ SYLVESTER J. RYAN 
u - D. J. 
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AFFIDAVIT OF HAROLD FAGGEN IN SUPPORT OF DEFENDANT'S 
MOTION FOR .REHEARING. 

UNITED STATES DISTRICT COURT, 

Southern district of new York. 

State of New York, 

County of New York, ss: 

Harold Faggen, being duly sworn, deposes and says: 

1 . I make this affidavit in support of a motion 
for a rehearing on the denial of my motion for a 
temporary injuction directing the plaintiff to pay 
the interest on 5.5 million dollars of notes on 
which plaintiff was in default and the collection of 
which was the basis of my action. The motion for a 
temporary injunction was coupled with a motion for 
summary judgment. Both motions were denied. The court, 
however, directed an early trial on the basis of what 

it heard on the oral argument. 

2. On Friday, January 26th, in violation of a 

0 

representation made to the court by the plaintiff 
that my wife and I would be continued as employees 
"pendente lite"*, we were discharged. 


♦Page 26, plaintiff's reply memorandum. "EQUITABLE 
RELIEF MUST BE DENIED"* * *"Faggen and his wife aro 
already being paid $113,000 per year as consultants, 
pendente lite * * *" On the oral argument of the motion, 
held in Chambers, Mr. Frankel, president of the plaintiff, 
and I were present. The representation made in the roply 
memorandum was once again repeated to the court in res¬ 
ponse to the court's inquiry. 
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3. The moving papers exhaustively analyzed my 
need for funds derived from the interest payments to 
meet current obligations as the basis for my applica¬ 
tion for the temporary injunction. The plaintiff's 
challenge to this application was its assertion that 
my wife and I were aid would be employed pendente 
lite. presumably, plaintiff's representations had a 
significant bearing on the denial of the motion for 
preliminary injunction since they were intended to 
represent that I had the assurance of sufficient in¬ 
come justifying the denial for injunctive relief. 

The plaintiff waited until the court decided the motion 
before violating its promise not to discharge us pending 
the outcome of this litigation. 

4. My wife and I are now without any source of 
income. Plaintiff has now employed the last tactic 
of economic pressure to bring me to my knees. I can¬ 
not meet my present obligations under the circum¬ 
stances which now confront me unless I receive the 
interest due to me on the notes. 

5. A copy of the notice of discharge is annexed 
hereto and made a part hereof. None of the charges 
contained in this letter are ture; on the contrary, 
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since the argument of the motion I have been respon¬ 
sible for jitroducing substantial new business to the 
firm.* 

6 . Not content with discharging me and cutting 
me off from all income, plaintiff subjected me to the 
final f.-jt of humiliation. It directed plaintiff's 
employees to bar me from leaving the office on Friday 
afternoon, January 26th, with my private papers. They 
even went so far as to call in the police. An attorney 
from Mr. Cooper's office came to my assistance. 

Wherefore, I respectfully request the motion for 
temporary injunction be reheard and upon rehearing 
that the plaintiff be directed to pay all interest 
accrued from November 1, 1971 to date, and further 
direct plaintiff to continue to make interest payments 
pending the trial of this action. 

No previous application has been made for the 
relief requested herein. 


(Sworn to by Harold Faggen, January 27, 1973.) 


Negotiated Pension Plan for Amalgamated Litho¬ 
graphers of America. 

2. Negotiated Unemployment Fund for Amalgamated 
Lithographers of America. 

3. District 65 Retirement Trust for members of the 
NAWCASGuild. Revenues when fully operative estimated 
between $40,000 and $60,000 per annum, net of expenses, 
from said clients. 
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EXHIBIT, ANNEXED TO AFFIDAVIT OF HAROLD FAGGEN. 


TITAN GROUP. INC. 


ROBERT JAMfcS FRANKEl 
CMMMM or Th, IOUO «NO 
CHitr citcuTiw e»iciii 


January 26th, 1973 


Mr. Harold Faggen and 

Mrs. Rose Uog’ar. Faggen 

c/o Titan Actuarial Services, Inc. 

653 Broadway 

Hew York, N.Y. 10003 


Ko: Our File RJF #105-201-60 


Dear Mr. & Mra. Faggen: 

When It was determined In mld-1972 to retain your 
association with Harold Faggen Associates, Inc. (now Titan 
Actuarial Services, luc.). It was on the clear understanding 
that you would inmedlatcly institute action to train and develop 
our other Executives lor the ultlwotc transfor of responsibility 
to then of certain clients then undor your personal supervision. 
Despite this clear rcpresnuLctlon, information haa come to our 
attention which Indicates your at tempi to subvett this program 
and to otherwise do hana to the operations of the Company. 

Under the circumstances, your services are hereby 
terminated effective Friday, January 26th, 1973. 

You are hereby directed to inmedietely return to the 
Company, all ot ita automobiles, credit cards, keys, equipment, 
corporate records, books, correspondence and other paraphernalia 
now in your possession. 


Your actions in r»cent months f . Injure the business of 
this organization have been a serious violation of recognised 
business ethics, and have done Irreparable Injury to the Company ' 
for which we shall hold you personally responsible. Furthermore, 
wc caution that any further activities on your part to ravage 
this Company will be the basis for Immediate appropriate legal 
action to correct past wrongs and to prevent future ham by either 
in you. 

Very truly youra. 


KJF: Im 

EAST «. STATE HIGHWAY 


than, 



Ry: ^Robert James 


Chairman of the Board and 
Chicl Executive Officer 

4 . PARAMUS. NEW JERSEY 07052 1200 0AJ 0040 
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PLAINTIFF'S NOTICE OF CROSS-MOTION TO AMEND COMPLAINT TO 
ADD ADDITIONAL CLAIMS FOR RELIEF. 

UNITED STATES DISTRICT COURT, 

SOUTHERN DISTRICT OF NEW YORK. 

SIRS: 

Please Take Notice that upon the affidavit of Robert 
James Frankel, sworn to on February 2, 1973, and the ex¬ 
hibits annexed thereto, and upon all the papers and pro¬ 
ceedings heretofore had herein, the plaintiff will make 
a cross motion before the Honorable Sylvester J. Ryan, 
United States District Judge, in Room 2203 of the United 
States Courthouse, Foley Square, New York, New York, on 
February 8, 1973 at 10:00 A.M. in the forenoon, for an 
order allowing plaintiff to amend hi3 complaint to add 
additional claims to relief, and for such other and fur¬ 
ther relief as to this Court may seem just and proper. 

Dated: February 2, 1973 

New York, New York 

Yours, etc. 

POWERS AND GROSS 
By LAWRENCE M. POWERS 
Attorneys for Plaintiff 

To: 

SHEIB, SHATZKIN & COOPER 
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AFFIDAVIT OF ROBERT JAMES FRANKEL (1) IN OPPOSITION TO 
MOTION TO COMPEL PENDENTE LITE INTEREST PAYMENTS, 

AND (2) IN SUPPORT OF MOTION TO AMEND COMPLAINT TO 
ADD ADDITIONAL CLAIMS FOR RELIEF. 

UNITED STATES DISTRICT COURT, 

SOUTHERN DISTRICT OF NEW YORK. 

State of New York, 

County of New York, ss: 

ROBERT JAMES FRANKEL, being duly sworn, deposes and says 

1. I am Chairman of the Board of Titan Group, Inc. 
("Titan"), plaintiff in this matter, and I make this affidavit. 

The factual matter contained herein is the product of personal 
interviews and investigations with several witnesses in recent 
weeks by counsel. 


MOTION TO COMPEL INTEREST PAYMENTS 

2. Defendant Faggen's motion improperly states that I, 
as Titan’s chief executive officer, "represented" to the Court 
that Faggen and his wife would be kept on at $113,000 annual 
salary* indefinitely, while this case was readied for trial. 
Nothing could be further from the truth. No such "representa- 


Plus two Lincoln Mark III automobiles, expense allowances, vaca¬ 
tion benefits, etc. — total benefits exceed $125,000 in actual 
value. 
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tions" was made nor was it implied. The fact of such cash flow 
to Faggen since his employment contract expired over a year ago, 
was mentioned in the motion papers and the argument, but no 
assurance was given or intended that his lucrative consulting 
arrangements would be continued indefinitely. They were a matter 
of sound business discretion to Titan, not an obligation, and 
when Faggen behaved improperly (as will be shown below), they 
were terminable at will. Faggen and his wife had no legal right 
to such arrangements, no contract in effect, and no foundation to 
demand $113,000 annually, except if they, in Titan's sole mana¬ 
gerial judgment, made a contribution to the business worth such 
amount. Realizing that he has no legal right to $113,000 annually 
and that courts do not make and enforce employment contracts for 
people where none exists, and leave management judgments solely 
to management, Faggen shifts his ground to create a "representa¬ 
tion" to the Court. For breach of. the illusory representation, 
Faggen argues that he is entitled to damages in the form of a 
mandatory injunction to pay interest pendente lite, on his notes 

j 

received for sale of the business. The representation of con¬ 
tinuity that was never made has ripened into a promise v.o pay 
pending trial. 
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3. In sum, Faggen wishes to create a new cause of 
action for contract damages - if you don't keep paying on a con¬ 
sulting arrangement, then you must pay interest by fiat of a 
court of equity. Merely to state such principle is to show its 
impropriety and inequity. 

BASIS FOR DENIAL OF INTEREST PAYMENTS 

Interest payments were denied to Faggen on his 
motion for a mandatory injunction because the rules of equity did 
not justify such relief, and not because he had an interim 
consulting arrangement. Faggen had received $1,100,000 cash, in 
interest and salary payments from Titan over 3-1/2 years and had, 
for valuable consideration in return, transferred $2.5 million 
in Titan's notes to alleged holders in due course, exposing 
Titan to irreparable injury totalling $3.5 million, as it sought 
to cancel the notes. Titan had received about $2 million in hard 
assets from acquiring the Faggen Companies, and it was already 
more than $1.5 million behind Faggen's benefits on the fraudulent 
transaction. The extra $113,000 in consulting fees received by 
Faggen and his wife over the past year since his employment 
contract expired, was merely extra damage to Titan, putting Faggen 
even further ahead of Titan in his transaction with them, raising 
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the net deficit to Titan from $1.5 million to $1.6 million. That 
deficit in favor of Faggen was not. a vested right, and Faggen's 
argument is essentially that he should be able to increase Titan’s 
deficit on the deal indefinitely at the rate of $113,000 per year 
in salaries or, alternatively, $220,000 per year in interest 
payments, pending trial. It is,to say the least, unusual for a 
wrongdoer in a major fraud case to claim a vested right to increase 
the victim's damages pending trial. Courts of equity attempt to 
maintain fundamental status quo, not to increase a good faith 
claimants damages pending trial. And Titan's good faith and 
strong factual case have been demonstrated in the detailed docu— 
mentation on the motion just decided. 

.5. In order to obtain equitable relief, particularly a 
mandatory "injunction" to compel pre-judgment interest while a 
case is pending, Faggen had to show substantial likelihood of 
ultimate success on his claims to $5,500,000, for a business that 
never even reached half of its represented earning power. The 
papers, and the detailed cross-motion by Titan, showed substantial 
likelihood that Titan would prevail, not Faggen. There was nearly 
enough on the record for summary judgment in favor of Titan. 
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6* Equity also requires an inadequate remedy at law to 
justify such drastic relief as interest of $220,000 annually 
pending trial. But Titan is solvent and well able to satisfy any 
judgment Faggen obtains. The cases cited in our earlier briefs 
show how unusual it would be for a court to order interest paid 
on a contractual claim while a good faith dispute was pending. 

The nation was not well founded, even if Titan did not have a 

& 

$1.6 million deficit in its transaction with Faggen, and the 
$113,000 in consulting fees were of minimal relevance to begin 
with, on the legal issue of a mandatory injunction to make interim 
interest payments. We note that Faggen does not admit to any 
impropriety in his claim that the whole $5.5 million is due and 
payable; presumably, his accelerating the whole amount of the 
notes is a contractual measure of relief which he was prompt to 

exercise and adequately protects his rights, together with 

•• 

interest running. 

Faggen's claim of poverty as a justification for an 
injunction or an unearned salary payment are not only beside the 
point, they are false. He has boasted in my presence of his 
$1,000,000 art collection, he conducts a professional accounting 
practice, an art business, and he maintains a high standard of 
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living, the record shows $1,100,000 in interest and salary pay¬ 
ments to date, and the main reason for terminating his consult¬ 
ing arrangement is his keeping some $450,000 in actuarial clients 
as his own - taking away some 45% of the gross revenues of the 
Faggen Companies he sold to Titan. Mr. Faggen, an accountant- 
lawyer and a well-known actuarial consultant, is not only emin¬ 
ently employable, he is in the midst of walking away with much of 
Titan's business. 


REASONS FOR DISCHARGE 

8. Faggen has been using the offices of the Faggen 
Companies to seal off his personal clientele in several major pen¬ 
sion funds from any professional coutact with the other executives 
in the Faggen Companies. His group of clients, totaling some 
$450,000 in gross billings, were clients of the fin., out he has 
used the past year, on the firm's payroll, to make critical re- 
narks about the staff he hired and trained in the Faggen Companies 
These negative comments have been related to employees repeatedly 
and are in general circulation in the trade. 

Faggen told two funds that only he was qualified to hand 
their applications to the Internal Revenue Service, and that no 
other Faggen Companies employee could transact such business. He 
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0 . 

asked one fund to demand that only Harold Faggen he allowed to ser¬ 
vice its account, to build up his own standing and tear down the 
business as a competent organization. Potential clients are re¬ 
luctant to engage the Faggen Companies for fear that it will be 
liquidated, leaving their matters in a confused state. His affi¬ 
davit speaks of obtaining new clients for the firm, but there is 
no indication that he will treat them.other than as personal clients 
and take them with him, and no payments have been received from 
these alleged "new" accounts, even though some have been in house 
since 1971. There are no written retainer agreements with any of 
these so-called new clients, and all three are merely affiliates 
of existing clients under his control. 

9. Faggen, for his $50,000 annual fee and $63,000 to 

\ 

\ 

his wife, was supposed to introduce other executives to the 
accounts he handled, bring them to trustee meetings, give them 
responsibility to deal with the clients-, etc. to effect an orderly 
transference of these personal service clients to others in the 
organization, now that Faggen's employment contract had ended 
(December 31, 1971). These clients are the principal asset of 
the business that Titan has, conccdedly, paid over $3.6 million 
for to date (treating the notes held by alleged holders in due 
course as potentially payable).! . But Faggen does not treat 
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these clients as the property of the Faggen Companies. He consi¬ 
ders them his own and has openly announced his intention to 
violate his contractual covenants not to compete (which are still 
in effect), along with his wife. While asking the court to award 
him pendente lite interest, he and his wife are in the midst of 
walking away with the business that the interest is supposed to 
pay for. He who seeks equity should do equity. 

10. The Faggen Companies operate in a specialized field 
- union pension and welfare funds. It is a closed society, where 
the key fund administrators and Ainion executives meet regularly 

at conventions and meetings of their locals and internationals. 

One union relationship can equal five actuarial clients, because 
confidence and friendship with the source of the business auto¬ 
matically leads to handling all the affiliated funds. As the 
executives that Faggen trained and sold to Titan go about New York 
trying to obtain and hold business, Faggen's influential behind- 
the-scenes sabotage is destroying what is left of the business. 
That is why he was discharged. 

• 

11. I was present at the management meeting last 
Thursday evening where each executive, five of them in the Faggen 
Companies, expressed his views. They were all Faggen's "boys," 
he hired them, trained them and had worked with them for years, 
and for decades with one or two. Their opinion was unanimous 
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that he had set out to destroy them and their livelihood in his 

vindicative response to Titan's belief it had been swindled. As 

# • # 

Chairman of the Board, I did not order Faggen's discharge to 
bring him to.his knees" as Faggcn falsely charges; his own 
people demanded his discharge so they could make a living. * 

His conduct has been selfish and inequitable and the 
employees of the Faggen Companies did not want him undercutting 
them any longer. I speak from personal participation in the con¬ 
ference in describing the difficult managerial decision to let 
Faggen walk out the door with $450,000 in cash flow (the whole 
business only takes in $1,000,000 annually). Faggen's own em¬ 
ployees were willing to lose half their business in order to pre¬ 
serve the balance from his depredations. We realized that the 
decision to keep him on last June was bad business, and while we 
were trying to preserve cash flow, he was working to take it 

away.- Without Faggen, the executiv.es felt they could survive 

. / 

and build on the clients they had personal relationships with. 

For *1 itan,■ there was only one decision possible — let the people 
running this subsidiary have sufficient freedom to keep the 
business alive their way. I and other Titan executives have no 
expertise in the difficult and technical field of actuarial con¬ 
sulting, and Faggen always kept his division a personal preserve. 
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Our only recourse was to let the several other executives there 
run the business - and run it their way, without Faggen's debili 
tating activities. Should several other people lose their jobs, 
and Titan's stockholders suffer, because Faggen is angry at 
being caught in the midst of a fraud? 


Cross-Motion to Amend Complaint 

12. Since the argument of the summary judgment motions 
in December, we have been investigating Faggen and his conduct 
closely, interviewing witnesses and obtaining documents we did 
not have previously. The case has taken a new, and shocking, 
twist which requires amendment of the complaint pursuant to Rule 
15, F.R.C.P. (Exhibit 1, proposed amendmeht), in order to conduct 
adequate depositions and prepare for an early trial. 

Conflict of Interest 


13. Based on investigations to date, it appears that 
Faggen caused a substantial benefit to go to Titan's Chairman of 
the Board, Benjamin Robinson, in September, 1968 at the time of 
the acquisition of the Faggen Companies. The secret consideration 
consisting of some $50,000 in annual retainer fees to Robinson, 

from a group of furniture workers pension funds, were apparently 

• * 

not disclosed to Titan by either Faggen or Robinson, Titan's 
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Chairman of the Board, although received concurrently with the 
acquisition negotiations in a patent conflict of interest. The 
corporate minutes do not reflect any such disclosure, there are no 
memoranda in the files of such disclosure and negotiator Kaufman 
was totally surprised at the revelation. 

14. As the Court will recall from Kaufman's affidavit 
on the cross-motion for summary judgment (the calendar of events 
being substantially conceded by Faggen), Robinson strongly 
recommended the acquisition of the Faggen Companies in the summer 
of 1968. In August, Robinson told Titan's president Frank and 
its negotiator Kaufman that Faggen was ready to be acquired and 
would now show his earnings. Kaufman had his first negotiating 
session with Faggen on September 6, 1968 in Ben Robinson's lav; 
offices, and at Robinson's suggestion for setting up the meeting. 

15. Robinson had told Titan's Board and Kaufman that 
he knew Faggen many years and that he was a great actuarial 
consultant. But he didn't tell Kaufman on September 6, that a few 
days before, on September 1, Faggen had engineered Robinson into 
being counsel for several related furniture pension funds for which 
Faggen had been actuarial consultant. Faggen did not disclose 
these facts either for obvious reasons, and as Titan's 
accountant Russo said in a prior, affidavit, he did not’try to 
audit Faggen's income in October 1968 before closing the acquisition 
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because "this was Ben Robinson's deal." The initial legal fees to 
Robinson were nearly $50,000 annually for the group of funds, and 
to date Robinson and his firm have received some $250,000 in fees 
since September, 1968 from this piece of business Faggen bequeathed 
to them in the midst of negotiations to acquire his companies. 

16. I am informed that Faggen, as actuarial consultant, 

was working on this piece of business for Robinson through the 

*• * 

summer of 1968, making critical comments about another lawyer 
employed by the furniture workers, until his discharge and replace¬ 
ment by Robinson was effectuated by Faggen. One of Robinson's first 
steps after being put in a personal relationship with the union 
people by Faggen, was apparently to get them to move their $13 
million pension fund out of one bank and down to the Chase Manhattan 
Bank. It happens that a vice president of such Bank was also a 
director of Titan at the time, along with Robinson as Chairman of 
the Board. Thus Faggen had two good friends in court when his 
acquisition was under consideration at Titan in September-October, 
1968. Robinson, in a clear conflict of interest with his law firm 
even handling the contracts for Titan and recommending Sheib as 
Faggen*s lawyer, made no disclosure of the $50,000 annual "gift" 
just received from Faggen. More important, Faggen did not disclose 
this valuable consideration just conferred on Titan's Chairman. 
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17. Robinson is a well-known lawyer, specializing, inter 
alia, in union pension fund administration. He and Faggen had sat ' 
together for years as advisers to the Amalgamated Lighographers 

r 

Union funds, a major client group Faggen is now trying to take 
with him. The lucrative retainers conferred on Robinson almost on 
the day of Faggen's and Kaufman's negotiations, set up in 
Robinson's offices, was not disclosed by either Faggen or Robinson. 
A more glaring case of material-omission by Faggen in violation 
of r^e 10b-5 or the common law could hardly be envisaged. If ever 
there was a duty to speak in a major securities transaction, it was 
when the Chairman of the Board and lawyer for the acquiror has just 
benefitted from a handsome cash benefit tendered to him by the 
acquiree. We won't burden the Court with all the cases holding 
concealed conflict of interest amounts to securities fraud. 

% 

Concealment of Dwindling Business 

• , • 

18. Annexed to Faggert^s representations of earning < 
power over four years (Ex. A to original complaint) is a list of 
new clients obtained each year. The list is materially mislead¬ 
ing because it does not disclose ell the clients Faggen lost in 
those years, and was about to lose. Moreover, the 143 clients were 
really clusters of clients, with 4 or 5 funds linked to a single 
union, and when the relationship was beclouded, several clients 
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were at risk of loss. We have recently learned from his former 
employees that in 1968 alone, the Faggen Companies lost some 
$100,000 (10%) of their gross revenues by clients terminating 
their services for various reasons, mostly relating to Faggen's 
arrogance, and seeming indifference to their needs. Mr. Faggen 
also had become too rich and successful to go to union conventions 
and fraternize with the "boys", in order to preserve the pool 
of clients he sold to Titan. Snortly after the acquisition 
in 1969 through 1971, several other prestigious and growing 

clients quit the Faggen Companies for similar reasons, and many of 
them had warned Faggen years before that he was too difficult 
to deal with, his opinions too pontifical, and that he was making 
enemies in the unions, and was risking loss of their business. . We 
know of two reports by the Insurance Department of New York 
criticizing Faggen's handling of certain pension funds, which 
ultimately led to loss of these clients, with clear warnings of 
problems ahead before the sale to Titan, all undisclosed. The 
complaint requires amendment to complete discovery and proof on 
this item of misrepresentation as to e constantly “expanding" pool 
of clients, which, in fact, was shrinking. 
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Other Misrepresentations 

19. Faggen's memo was even misleading in stating that 
he started the business (p. 1, Ex. A to original complaint) In 
fact, the actuarial consulting business was started by David 
Ramsey, an old labor movement friend of Faggen's. We now know 
that Ramsey obtained the first key group of actuarial clients and 
serviced them for years. Faggen, an aggressive accountant-lawyer 
making his mark in New York City after World War II, became 
Ramsey's partner, then bought him out when Ramsey needed money. 
Ramsey then became a consultant, fronting for Faggen with many of 
the clients Ramsey had obtained. Ramsey thereafter became ill 
and was abruptly discharged by Faggen, dying shortly thereafter. 
Many old friends of Ramsey in the labor movement resented Faggen's 
cavalier treatment of Ramsey and his small gesture of amends to th 
widow. As a result, by 1968 when Faggen was projecting to Titan a 
unlimited future to a personal service business he had founded, he 
was in fact the ex-proprietor of someone else’s client practice, 
with many enemies in labor circles where Faggen was dependent for 

i 

future business. 


/ 
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20. Faggcn's outline of the new clients to be obtained 
from his nev; line of computer services (p. 2, Ex. A to original 
complaint) was an illusion, with no hard facts to substantiate 
it. The program, we are now informed, was untried and far from 
perfected, and no genuine solicitation of business from stock" 
brokers, law firms or other such clients had yet been made in 
1968, to support such representation. Needless to say, the com¬ 
puter programming services were never perfected, have been a 
complete loss since 1968, and have steadily eroded any profits in 
the actuarial consulting business purchased by Titan. Representa¬ 
tions of new operations expected to be profitable, without an 
objective foundation, are a traditional Rule 10b-5 violation and 
common law fraud count, arising in securities transactions where 

a business is being sold. 

Mismanagement Claim 

21. In addition to the new misrepresentation counts to 
be added to the complaint, Faggen's mismanagement since the 
acquisition requires another count. Keeping clients for oneself, 
instead of .treating them as assets of the business, bought and 
paid for by Titan, is a species of mismanagement that goes beyond 
the reasonable discretion given managers. Faggen has done this 
continuously since 1968 and is nov; taking nearly half the business 
for himself (as he pleads poverty to justify interest payments tool 









555a 


AFFIDAVIT QF ROBERT JAMES FRANKEL 

: 

Statements and actions calculated to ruin a business, and to hold 
its employees up to ridicule and loss of clients is also a form 
of fraudulent mismanagement, violating Faggen's duty of good faith 
transference of his business for the substantial payments made to 
date by Titan. Faggen has also shut-off recounts receivable, sent 
out artificial billings to induce Titan to believe the business 

vas doing better than it was while he ran it (1970 through early 
1972). We have found many accounts receivable whore customers 
said Faggen always sent exaggerated bills, then renegotiated pay¬ 
ment in subsequent years. All of this was calculated to mislead 
Titan into thinking the Faggen Companies were more profitable than 
they were after the acquisition. A cause of action for fraudulent 
corporate mismanagement, for which substantial salaries were paid 
and other damages suffered, is therefore set out in the proposed 
amendment to the complaint. 

Conclusion 

22. Rule 15(a) F.R.C.P. mandates ease of amendment of 
a complaint to ensure all the facts and claims are tried in any 
controversy. See Foman v. Davis . 371 U.S. 178 (1962) Cooper v . 
Empire Insurance Company. 296 F.2d 203 (6th Cir. 1960), encourag¬ 
ing liberality in amendments where no prejudice or disadvantage 
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is suffered by the opposing party. Rule 15(a) says: "leave shall 
be freely given when justice requires" it. Discovery will be 
expedited by permitting prompt amendment of the complaint to 
cover the new facts which have come to light. 

23. Faggen's attempt to re-open the decision denying 
him summary judgment and/or interest payments pending trial, should 
be denied for the compelling factual and legal reasons stated - 
(1) little likelihood of his ultimate success, (2) a balance of 
hardship still far too much in his favor with Titan suffering a 
$1.6 million deficit on the transaction and his taking away 
$450,000 in cash flQw, and (3) an entirely adequate remedy at law 

available to him, should he ultimately prevail. See our prior 
briefs on these points of equity, and by cross reference, we have 
tried to spare the Court more papers on this motion. 

I 

* 

(Sworn to by Robert James Frankel, February, 1973.) 


f 
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PROPOSED FIRST AMENDMENT TO COMPLAINT. 

UNITED STATES DISTRICT COURT, 
Southern district of n*;w York. 


Plaintiff having filed its complaint May 2, 1972, and 
having obtained leave of court pursuant to Rule 15(a) of the 
F.R.C.P., does hereby amend i*s complaint by this First Amendment 
to Complaint, to the following extent: 

THIRD CAUSE OF ACTION 

Plaintiff repeats and realleges the allegations 
contained in paragraphs 1 through 17 of the First Cause of Action, 
as though incorporated in full herein. 

27. • The Selling Memorandum annexed as Exhibit A to the 
complaint is further false and misleading in that Exhibit B affixed 
to such memorandum contains the following "Analysis of, Clients": 


Pension 

Funds 


Welfare 

Funds 


Other 


Total 


"New in 1968 
New in 1967 
New in 1966 
New in 1965 
New in 1960-1964 
Began Prior to 1960 


2 

• 


2 

4 

3 


1 

3 

7 

5 


1 

1 

7 


% 

1 

• 

. 1 

2 


% 

• 



19 


14 

2 . 

35 

49 


36 

3 

88 

78 

• 

53 

12 

143" 


Totals * 
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The memorandum states that: "As shown in Exhibit B, attached, 
there are 143 clients, most of which have been clients continuously 
for more than ten years." 

I 

28. Such representations were false and misleading and 
omitted material information, in that the Faggen Companies had lost 
several clients during the period covered by the quoted schedule 

of new clients, and the clients lost in such periods were 
substantial and material and were not disclosed to Titan. Moreover, 
clients were not unrelated, and loss of one union relationship 
meant loss of several clients and increased risk, all concealed. 

. I 

29. Said schedule of new clients is further false and • 
misleading, in that at the time of the transaction, Harold Faggen 
well knew that several clients included in the foregoing list were 
unhappy with the services of the Faggen Companies, were consider¬ 
ing termination of the relationship, and directly' or indirectly had 
indicated their displeasure to Harold Faggen and the tenuousness 

of their relationship with the Faggen Companies. 

• • • 

FOURTH CAUSE OF ACTION 

• * . • 

30. Plaintiff repeats and realleges the allegations 
contained in paragraphs 1 through 17 of the First Cause of Action 

as though incorporated in full herein. ~ j 
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31. The Selling Memorandum is further false and 
misleading in stating that: -Harold Faggen Associates, Inc. was 
organized in 1956 to take over the business started by Harold 

Faggen during the latter part of 1946." 

\ . 

. • 

32. Such business was, in fact, started by David Ramsey 
in or about 1946, who created the initial clients for the firm 
through his relationships in the labor movement and engaged 
defendant Faggen, who was then an accountant pursuing his career 

in Now York City, to help service these initial accounts which 
Ramsey had established. 

?3. In or about 1956, defendant Faggen purchased 
Ramsey's nterest in the company started by Ramsey and acquired 
ownership thereof, with Ramsey becoming an employee handling the * 

several substantial accounts, which Ramsey had founded to commence 
the business. 

34. in or about 1966, Ramsey was discharged and 
ultimately died, thereby leaving Faggen in complete control and 
ownership.of the business. Ramaey had founded it and acted as a 

consultant through such date, with key client relationships startec 
by Ramsey, not Faggen. 
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I 

• FIFTH CAUSE OF ACTION 

# 

35. Plaintiff repeats and realleges the allegations 

, • • 

contained in paragraphs 1 through) 17 of the First Cause of Action 
as though incorporated in full herein. 

36. The Selling Memorandum which is Exhibit A to the 
complaint, is further false and misleading in the following state¬ 
ment contained on page 2 thereof: "Since we have both actuarial 
and computer capacity, we are in the process of programming 
completely automated pension plan calculations for small and 
medium size employers. We expect to provide these services to 
stock brokers, accountants and lawyers only. The availability of 

packaged pension plan services at very reasonable prices will 
• . 
enable stock brokers to service the pension plans instead of 

leaving them for the insurance companies." 

37. Such statement was false and misleading and contained 
a material omission, in that the program was only in an initial 
stage in September 1968, when the statement was made, and was 

not yet refined or workable on a practicable basis. Moreover, 
the services were never available at reasonable prices, the Faggen • 
Companies having been criticized continuously by even actuarial 

Clients that their computer programming and related services were 

* • 

too expensive. Such quoted statement was further false and 
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misleading in that there had been no definitive sales efforts or 
commitments obtained from stockbrokers, accountants or lawyers to 
take the service, such service being in an entirely formative and 
development stage, and there was no reasonable basis for the state¬ 
ments made indicating the ready salability and business value of 
the service. ... 

SIXTH CAUSE OF ACTION 

, 38 ‘ Plaintiff repeats -and realleges the allegations 

contained in paragraphs 1 through 17 of the First Cause of Action 
as though incorporated in full herein. 

I ’ 

39» Concurrently with the negotiations for the acquisi¬ 
tion of the Faggen Companies conducted in September 1968, Harold 
laggen had caused a substantial business opportunity to be confers d 
upon Benjamin Robinson, Chairman of the Board of Titan, without 
disclosure of the conferring of such benefits, and the inherent 
conflict of interest in Robinson negotiating for Titan to acquire 
the Faggen Companies at that time. 

• • • • 

40. In the summer of 1968, Faggen, having had a long 

standing mutual relation with Benjamin Robinson, did cause several 
pension funds, for which Faggen was an actuarial consultant, to 
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terminate their relationship with their existing counsel, and 
replace him with the law firm of Benjamin Robinson. The trans¬ 
ference of this legal business to the Robinson firm, which 
constituted aggregate annual fees of approximately $50,000, was 
effected as of September 1, 1968, through the efforts of defendant 
Faggen to obtain such lucrative legal business for Titan's 

Chairman of the Board, Robinson. 

•« • 

41. Faggen did not disclose the obtaining of payment 
of this substantial monetary consideration to Robinson resulting 
in gross legal fees since 1968 in excess of $250,000, failing to 
make .such disclosure in the Selling Memorandum referred to above, 
or either orally or in writing to any of the executives or 
directors of Titan. Titan's Chairman of the Board, Robinson 
himself, did not make a disclosure of such benefits at the time 
either, and handled the legal documentation on the acquisition of 

the Faggen Companies, as well a b- preliminary negotiations, without 

• * 

disclosure of this conflict of interest and potential breach of 
fiduciary obligations to Titan. Titan is informed and believes 
that its executives and accountants did not audit the income 
performance of the Faggen Companies before the transaction, because 
they were informed "this was Ben Robinson's deal" and were induced 
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by the friendly consideration of Robinson for Faggen, and recogni¬ 
tion of cash benefits received, to use less than complete care and 
precision, accepting Faggen's representations of earnings and 
future potential, and closing the transaction in reliance thereon. 

42. All of the foregoing actions related in the six 

causes of actions set forth above, constitute violations of the 

Federal Securities Laws, as well as the Common Law of New York, all 

ias set forth in paragraphs 12 and 13 of the complaint. 

* • 

SEVENTH CAUSE OF ACTION 

43. Plaintiff repeats and realleges the allegations 
contained in paragraphs 1 through 17 of the First Cause of 
Action as though incorporated in full herein, and adds Rose Dogan 
Faggen as a defendant, being the wife of defendant Faggen and a 

business associate. 

<*■ 

Since the closing of the aforesaid acquisition of 
the Faggen Companies by plaintiff Titan, defendant Faggen has beon 
in virtually sole control of the operations and business of the 

Faggen Companies. Defendant Faggen has abused his office as 

/ . 

president and a consultant to the Faggen Companies, and violated 

his fiduciary duties thereto ir the following, material respects 
since 1968: 
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(a) Fagger* has kept key clients for himself and his 

wif® instead of treating them as assets of the business, and has 

forestalled and prevented other employees of the Faggen Companies 

• • 

from establishing personal relationships with and Servicing approxi 
mately $450,000 in majoi clients; 

(b) Defendant Faggen has manipulated accounts 
receivable from clients, by sending excessive billings which were 
adjusted downward later in order to create the appearance of a 
profitable business activity in services being sold, when, in fact, 
revenues for the annual periods since 1968, were declining from 
several clients of the Faggen Companies; 

(c) Defendant Faggen has undertaken his scheme to 
divert many substantial clients from thq Faggen Companies to him¬ 
self and his wife, in violation of restrictive covenants in his 
employment agreement entered into at the time of the acquisition 
of the Faggen Companies; 

(d) Faggen has undertaken a course of conduct by 
criticizing existing executives and their ability to operate the 
Faggen Companies, in an attempt to demean the technical skills and 
services of existing employees, has caused delays in payments of 
fees owed the Faggen Companies, and has otherwise acted to impair 
and destroy the business of the Faggen Companies so that he could 
appropriate major clients to himself, in violation of fiduciary 
duties and specific covenants not to compete. 
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(e) Faggen has spent excessive sums on an unper¬ 
fected computer service business, concealed its repeatedly poor 
results and misapplied capital of the Faggen Companies through 
such concealment. 

45. As a result of the foregoing acts of corporate mis 
management and fraud upon the corporation, defendant Faggen and 
his wife have damaged the corporation at least to the extent of 
$5 million during the years since plaintiff Titan'acquired the 
Faggen Companies, and plaintiff is entitled to recover all such 
damages from defendant Faggen and his wife, in the event it is 
required to keep title to the Faggen Companies herein because of 
the denial of Titan's prayer for^rescission. 

46. Titan is entitled to preliminary and permanent 
injunctive relief against Faggen and his wife for, directly or 

indirectly, soliciting clients of the Faggen Companies for them- 
selves. 

All other allegations of the complaint and the prayer 
for relief remain as stated. 

Dated: February 1, 1973 


POWERS AND GROSS 


Lawrence M. Powers 
A Member of the Firm 
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REPLY AFFIDAVIT OF HAROLD FAGGEN. 

UNITED STATES DISTRICT COURT, 

SOUTHERN DISTRICT OF NEW YORK. 

State of New York, 

County of New York, ss: 

0 

HAROLD FAGGEN, being duly sworn, deposes and says: 

1. I submit this affidavit in support of defendant’s 
motion for rehearing of the motion heard on November 20, 1972 
for a mandatory injunction directing plaintiff to pay interest 
installments on its promissory notes during the pendency of this 
lawsuit. The basis of my request for the mandatory injunction 
was the notes issued plaintiff were prima facie valid and I 
depended upon the interest to meet current expenses, as well 

as contractual obligations, including alimony of $52,000 a year 

to my former wife and $40,000 a year plus interest to Franklin 
National Bank. 

2. Plaintiff's affidavit by Mr. Frankel has been sub- • 
mitted not only in opposition to my motion for a rehearing, but 
also in support of a cross-motion to amend the complaint to add 
a new party, my wife. I have been informed that amendments to 
pleadings should be liberally permitted in the interest of 
justice. Notwithstanding the general principle, there is not a 
single charge of wrongdoing, either in Frankel's affidavit or 
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REPLY AFFIDAVIT OF HAROLD PAGGEN 


the proposed amended complaint, even in a conclusory form, 
v/ith respect to my wife, I cannot see how it can serve the 
interests of justice to permit the plaintiff to add her as 
a defendant. I see plaintiffs attempt only as another crude 
tactic to attempt to wear me down. Therefore, In the absence 
of any allegation upon which a meritorious claim may be founded 
and 1„ the Interest of Justice the motion to amend the complain! 
to add my wife as a new defendant should be denied. 

3. The Instant motion Is based solely on the fact that 
by plaintiffs conduct, circumstances have changed since the 
Court denied my original motion for a mandatory Injunction to 
compel the plaintiff to pay me the Interest on Its $5,500,000 
aotes, on which It had defaulted. Prior to the Court's order 
of January 12, 1973 denying the motions for summary judgment 
and for a mandatory Injunction, plaintiff had employed my wife 
and me at salaries totalling $ll3>000 a year. 0|) the argumenc 

of the motion on which rehearing Is sought, plaintiff argued 
that equitable relief should be denied because my wife and I 


were oetng employed "pendente Ute ". On the argument 


.notion, the Court specifically Inquired on the question of our 
employment and It was orally advised by both counsel for the 
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plaintiff and Mr. Frankel that our employment would continue 
pending the litigation. In a disingenuous distortion, plaintiff 
would make it appear that I am seeking the enforcement of an 
employment contract. That is not and never has been an issue. 
Mr. Frankel knows that I have never claimed that my wife or 
I have employment contracts. I leave it to the Court to 
determine whether plaintiff's statement in its brief- that I 
was being employed " pendente lite " - or its statements in 
response to the Court's question, constituted an "illusory 
representation" to the Court based upon which plaintiff urged 
the Court to deny my motion for a mandatory injunction. 


^"Realizing that he has no legal right to $113,000 annually 
and that courts do not make and enforce employment contracts 
for people where none exists, and leave management judgments 
solely to management, Faggen shifts his ground to create a 
'representation' to the Court. For breach of the illusory 
representation , Faggen argues that he is entitled to damages 
in th? form of a mandatory injunction to pay interest pendente 
lite, on his notes received for sale of the business. The 
representation of continuity that was never made ripened into 
a promise to pay pending trial." (Plaintiff's Affidavit, Page 2). 
(emphasis supplied) 

How blithely Mr. Frankel denies the making of a rep¬ 
resentation which is contained in plaintiff's reply memorandum, 
totally ignoring the words contained in his memorandum to this 

Court: 

"Faggen and his wife are already being paid 
$113,000 per year as consultants pendente 
lite" (Reply Brief, Page 26) 
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But whether such representation was made or not, 
certainly the change In circumstances since the Court decided 
the motion warrants a reconsideration of the same. The plain¬ 
tiff waited until the Court decided the motion before taking 
the action of discharging my wife and me. The Court now knows 
that I no longer have the means to meet my contractual obliga¬ 
tions nor the necessary Income to support my wife and myself 

4. By coupling the answering affidavit on a motion for 
a rehearing of a denial of a mandatory Injunction for interest 
payments pendente lite with an affidavit In support of a cross¬ 
motion for leave to amend a complaint, plaintiff obviously 
Intends to Influence the Court In Its determination of the 
motion to rehear. I note first that the affidavit of Robert 
James Frankel, the Chairman of the Board of the plaintiff corp¬ 
oration, does not purport to be based upon Mr. Frankel's know¬ 
ledge of the facts but Is almost entirely based on statements 
allegedly made to him by others. I have been Informed by my 
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counsel that the affidavit, to the extent, that It 1. hearsay. 
Should be stricken and should not be heard In opposition to ly 
motion for preliminary Injunction.* 

^t x amptes of H earsav In F r ankel Affldavt- 

personal lntervl^s ^“wstlgatlons'Jlth 18 Che . product of 
In recent weeks by counsel." 8 lth several witnesses 

.: _thiS 8hoWS the tal "t of hearsay throughout. 

1 8. These negative comments have been related tr, o i 
repeatedly and are In general circulation In the trade!° ye " 

"Faggen told two funds that only he was qualified » 

go°ab;ut A LXrrtr^^ 3 t ^^ t nf: n n d^ r \^\ d *? d 3old ‘° Titan 

Influential behind-the-scenes sahnte«,« 1°^ busine ss, Faggen's * 
left of the business.” 8 iS destr °ying what is 

[“etrj 'v[e"s e the Companies) expressed 

to destroy “hem:^ILen ? s o^ n Z *, Unantao “ s ch « »o had set out 

half their buslnest fn nrd^Y P ” ere wUUn 8 to lose 

y business in order to preserve the balance..." 

Companies^°etc?° n 8Cr ° n8ly reco ”“ ? " d ^ acquisitions Faggen 

Faggen^manygears'!.’* B ° ard and *■“*“» «>« he knew 

ln^court *tfor C Faggenl” 8llt ° f [Chasa l"“- * 'good friend)) • 

, 18 ""'ur b K nSOn madC n ° disclosure of [$50,000 'gift'] " 

U9 Allegations regarding Ramsey, a deceased are an . 
based on hearsay. sea * are *11 apparently 
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5. Much of what Is contained in V4 of Mr. Frankel's 
affidavit is simply a rehash of what appeared in Titan’s 
affidavits presented on the motions for summary judgment. No 
new facts are added. No new circumstances are described. 

Titan s computations on the motions for summary judgment were 

deliberately deceptive as arre Titan’s present computations. 

For example: 

(a) Mr. Frankel states that I have received $1,100,000 
in interest and salary payments from Titan in 3-1/2 years. In 
.fact, I received approximately $660,000 in interest payments 
from Titan and, in addition, I have received approximately 
$175,000 in salary from Harold Faggen Associates, Inc., a Titan 
subsidiary, which Titan proposes to transfer back to me. As we 
have noted time and time again in this litigation, if Titan 
proposes to debit me for the $175,000 that Harold Faggen 
Associates, Inc. paid by way of salary, then the cash and 
securities which Titan received, approximately $2,300,000, 
must be correspondingly increased. 

(b) Mr. Frankel avers that I have ’’transferred $2.5 
million in Titan's notes to alleged holders in due course, 
exposing Titan to irreparable injury totalling $3.5 million, 
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as It sought to cancel the notes". The fact Is that $1.5 
million In notes has been transferred in escrow as collateral 
to secure an alimony obligation of v .2,000 a year to my former 
wife; at the time of that transfer, Titan issued an estoppel 
letter. Another $1,000,000 in principal amount of Titan's 
notes is collateral with Franklin National Bank for a loan to 
me, the present balance of which is $180,000. Reference to 
notes in the hands of* holders in due course is a spurious 

I 

attempt to distract the Court. Titan has not and does not 

i 

propose to pay these holders and if they did, as I pointed out 
in other affidavits. Titan would not be damaged. Mr. Frankel 
avers that "Titan had received about $2 million in hard assets 
from acquiring the Faggen Companies". The fact is that Titan 
has received in hard cash and marketable securities more than 
$2,300,000, most of which has been earning money for Titan 
for four years. 

6. It must come as something of a revelation to the 
Court to learn that Mr. Frankel is possessed of occult powers 
of perception; for, while the Court expressed no opinion as to 
why plaintiff's motion for summary judgment was denied, 
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Mr. Frankel cells us chac "the papers, and che detailed cross- 

motion by Titan, showed substantial likelihood that Titan would 

prevail, no t Faggen. There was nearly enough on the record for 

summary judgment in favor of Titan." (Plaintiff's Affidavit, 

15, page 4). 

7. At 16 of the affidavit, Mr. Frankel claims that I 
have boasted of my "$1,000,000 art collection". I do not 
believe that whatever art I own (which incidentally is worth 
substantially less than $250,000) must be sold so that 1 can 
.support myself and meet my obligations pending litigation; 
particularly where, as here, this plaintiff, more than four 
years ago, executed negotiable promissory notes to me after 
ar. arm's length transaction and where it does not challenge 
a single representation or , rranty in the comprehensive agree¬ 
ments. Mr. Frankel continues by stating that I conduct "a 
professional accounting practice". Mr. Frankel knows that all 
the accounting income that I have earned has been in connection 
With my employment by Harold Faggen Associates, Inc.; that I 
have turned over all such income to that Titan subsidiary, and 1 
that I have no separate accounting practice. Mr. Frankel states 1 






574a 

REPLY AFFIDAVIT OF HAROLD FAGGEN 

that I conduct "an art business". This is out of the whole 
cloth because I have never sold a single work of art. The most 
vicious canard in 16 is the statement that "the main reason for 
terminating his [my] consulting arrangement is his keeping some 
$450,000 in actuarial clients as his own..." This charge is 
without foundation and is not supported by evidence. The fact 
is that Mr. Frankel unilaterally and without notice terminated 
the relationship and I have made no effort either before or 
since termination to take any business from Titan or its 
subsidiaries. 

8. Similarly, in 18, Mr. Frankel indulges in name 
calling and conclusory hearsay statements, none of which bears 

ft 

any relationship to the truth.• In the absence of any specifics 
by any person who has knowledge of the facts, I am informed by 
my counsel that I should not indulge in denying reckless, wilful 
and non-specific charges, but I affirmatively aver that I have 
done nothing to hurt any Titan subsidiaries, including Harold 
Faggen Associates, Inc.; that I have at all times attempted 
to retain for those subsidiaries the business that I had 
developed and to introduce new and profitable business to whe 


company. 
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9. In the guise of a cross-motion to amend the 
complaint, plaintiff has Introduced additional scandalous 
hearsay, the intent of which is to defame me and to suggest 
Improper conduct, without any evidence. Thus, at 1113 to 16, 
on the basis of hearsay statements, Mr. Frankel is willing to 
charge Mr. Robinson with violating his obligation as a lawyer 
In order to gain another client, and an officer of the Chase 
Manhattan Bank of violating his fiduciary duty as a director 
in order to gain another Investment account. One would think 
that Mr. Frankel would have some evidence to support these 
charges before recklessly miking them. An indication of the 
lack of concern for truth with which Mr. Frankel's affidavit 
was drawn Is the quotation from accountant Russo's affidavit. 
Mr. Frankel states (115) that Titan's accountant Russo said 
In a prior affidavit that he "did not try to audit Faggen's 
Income In October 1968 before closing the acquisition because 
'this was Ben Robinson's deal.'" Mr. Russo was less categorical 
His exact words are: "I have the vag ue recollection eh- r 

Informed that this was Ben Robinson's deal, and therefore I need 
not look Into pricing or the figures supplied by Faggen”. 
(emphasis supplied). I unequivocally aver that I had no 
understanding, Implicit or otherwise, with the Robinson firm. 
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10. The other alleged misrepresentations have also 
been invented by the plaintiff. For example, the so-called 
loss of business cannot be ’squared with the fact that the 
annual gross income of the Faggen Companies increased sub¬ 
stantially between the acquisition date and the time I was 
relieved of Authority in June 1972. 

11. The best illustr tion of plaintiff's cavalier 
attitude toward truth is reflected in Mr. Frankel's references 
to David Ramsey, who was my partner with respect to some clients 
during the period 1951 to 1954. I never bought Mr. Ramsey out; 
he became an employee because it was advantageous for him to do 
so. During the entire period that he was associated with me, he 
suffered from various serious ailments about which I feel it 
unnecessary to burden this Court. I need,only state that 

Mr. Ramsey did not die in 1966, as alleged in the proposed 
amended complaint. He became totally disabled in 1959-1960 and 
died in 1962, more than six years before I sold my business to 
Titan. Of what conceivable relevance is Mr. Ramsey to this 
lawsuit? 

12. Mr. Frankel also alleges that I made false 
representations with regard to the computer services which I 
had begun to develop prior to the acquisition. Again, he is 
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Indulging In hearsay statements; again, his charges have no 

basis In fact. The memorandum which was presented to the Titan 

Board In October 1968 (Plaintiffs Exhibit 5) speaks for Itself. 

It was not a part of the representations by which the business 

Of the Faggen Companies were acquired; it was not considered 

material enough for Mr. Kaufman to Include In his list of 

representations in the contract which he prepared; and there 

was no breach of any representation or warranty on my part. 

13. Finally, without any specifics whatever, Mr. Franke 

charges me with mismanagement. Again, It Is Impossible to reply 

to Irresponsible, blunderbluss hearsay charges which have no 

basis In fact. 1 emphatically and categorically deny the 
charges. 

1A. If In the application of the principle of liberally 
permitting the amendment of pleadings the moving party Is re- 
qulred to demonstrate the good faith of Its application, then 
plaintiff S application for leave to amend should be denied. 

Its affidavit is larded with hearsay and conclusory statements 
and totally bereft of any facts. I„ addition to these elements, 
plaintiffs timing of Its motion Is further evidence of Its bad j 

I 
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faith; tht motion was brought on without proper notice [General 
Rule 9c(2)J, and In response to a motion on an entirely different 
subject. In addition, I am informed by my counsel that plain* 
tiff's reason for requesting an adjournment on the return date 
of the order to show cause was to enable it to furnish the 

Court with a responsive affidavit to my motion. As the Court 
can now observe, the response is largely hearsay. 

I respectfully request that the motion for rehearing be 
granted and that upon such rehearing the Court grant a mandatory 
injunction directing plaintiff to make interest payments 
pendente lite pursuant to Rule 65 and, further, that the plain¬ 
tiff's motion to amend its complaint be denied, or, in the 
alternative, be denied insofar as it seeks to add Rose Dogan 
Faggen as a defendant. 


(Sworn to by Harold Faggen, February 7, 1973.) 
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NOTICE OF APPEAL. 


UNITED STATES DISTRICT COURT, 
SOUTHERN DISTRICT OF NEW YORK. 


Notice is hereby given that defendant, Harold Faggen, 
hereby appeals to the United States Court of Appeals for the 
Second Circuit from the order entered In this action on ■''' 
January 12, 1973 denying defendant's motion pursuant to Rule 65 
FRCP for a mandatory injunction directing, that, pendente lite. 
plaintiff pay current interest installments on its promissory 
notes in the aggregate principal amount of $5,500,000. ' 

Dated: New York, N.Y. 

February 9, 1973 

• • • . 

-> * . ••••■• • ' • . 

... Sheib, Shatzkin & ■ Cooper 

B y -- * 

Member of ; the Firm 
Attorneys for Defendant 
. 235 E. 42nd Street 
New York, N. Y. 10017 • 

TO: 

POWERS & GROSS 
Attorneys for Plaintiff 
110 East 59th Street 
New York, N. Y. 10022 
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ORDER TO SHOW CAUSE FOR A REHEARING. 

UNITED STATES DISTRICT COURT, 

SOUTHERN DISTRICT OF NEW YORK. 

Upon the annexed affidavit of Harold Faggen, sworn 
to January 27, 1973, and upon all of the proceedings here¬ 
tofore had herein, let the plaintiff show cause before 
the undersigned in Room 220.3 of the U. S. Courthouse, 

Foley Square, New York, N. Y., on *n r io*™, ■*. 

A«H., why defendant's motion for an order pursuant 
to Rule 65 FRCP directing that, pendente lite , plaintiff 
pay current interest installments on promissory notes 
should not be reheard, and upon such rehearing, why the 
Coyrt should not enter an order directing the payment of 
such interest payments and for such other relief as may 
be just and proper. 

Service of a copy of this order with the affidavit 
upon which it is made shall be deemed sufficient if served 
upon the attorneys for the plaintiff on or before January 
29, 1973 at 1:00 P.M. 

Dated: New York, N. Y. 

January 29, 1973 

SYLVESTER J. RYAN 
U.S.D.J. 








581a 


MEMORANDUM ENDORSED DENYING DEFENDANT'S MOTION FOR 
REHEARING FOR A PRELIMINARY INJUNCTION. 


Defendant, by Order to Show Cause returnable before 
this Court on January 30, 1973 and postponed by stipula¬ 
tion of the parties until February 8, 1973, ask? that 
this Court order under Rule 65, F.R.C.P., the payment 
of interest payments on 5.5 million dollars of notes on 
which plaintiff is in default and to rehear the motion 
for temporary injunction. 

Defendant states that he and his wife were discharged 
on January 26, 1973 in violation of a representation made 
to, the Court by plaintiff that they would be continued 
as employees -pendente lite *. He alleges that the plain¬ 
tiff told the Court that there was no need for the tem¬ 
porary injunction, which was denied by the Court, as 
defendant and his wife were receiving remuneration from 
the company and that they would be employed pendente lite . 
Defendant states: "Presumably, plaintiff's representa¬ 
tions had a significant bearing on the denial of the mo¬ 
tion for preliminary injunction since they were intended 
to represent that I had the assurance of sufficient in¬ 
come justifying the denial for injunctive relief. The 
plaintiff waited until the court decided the motion be¬ 
fore violating its promise not to discharge us pending 
the outcome of this litigation." 

















582a 


I 

I 


I 


MEMORANDUM ENDORSED DENYING DEPENDANT'S MOTION FOR 

REHEARING TOR 

Defendant states that he and his wife are now with¬ 
out a source of income. 

I have reviewed the prior papers in this proceeding 
and those presently before me. 1 fi n(J no new fact , pre _ 

sented that warrant my changing my decision of January 
12, 1973. 

Defendant's motion for a rehearing is denied, so 
ordered. 


Dated: June 22, 1973. 


SYLVESTER J. RYAN 
U. S-. D-. J. 
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